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PREFACE

This Volume of Decisions and Reports on Rulings of the Assistant Secretary of Labor for Labor-
Management Relations Pursuant to Executive Order 11491, As Amended, covers the period from January
1, 1974, through December 31, 1974. It includes: (1) Summaries of Decisions and the full text of Decisions
of the Assistant Secretary after formal hearing or stipulated record (A/SLMR Nos. 335 -471);and (2) Reports
on Rulings ef the Assistant Secretary (originally referred to as Reports on Decisions), which are published
summaries of significant or precedent-setting rulings by the Assistant Secretary on requests for review of
actions taken at the field level (R A/S Nos. 56 & 57).

1ii







TABLE 0 F CONTENTS

Numerical Table of Decisions
Numerical Table of Reports on Rulings
Alphabetical Table of Decisions

Text of Summaries and Decisions

Text of Reports on Rulings

15
23
865






NUMERICAL TABLE OF DECISIONS OF THE ASSISTANT SECRETARY

SHOWING DATE ISSUED, AREA OFFICE CASE NUMBER(S) AND TYPE OF CASE

AREA OFFICE
CASE NO(S).

TYPE OF CASE */

A/SLMR NO. CASE NAME DATE ISSUED
335, Veterans Administration Center, Bath, New York 1-08-74
336. Department of Defense, National Guard Bureau, 1-08-74

Texas Air National Guard
337. Department of the Air Force, 1-08-74
Norton Air Force Base, California
338. Northwest Area Exchange (AAFES) 1-08-74
339, U.S, Department of Agriculture, 1-08-74
United States Forest Service,
Angeles National Forest, Pasadena, California
340, United States Department of Air Force, 1-08-74
Warner Robins Air Materiel Area (WRAMA),
Commissary Store 2853rd Air Base Division,
Robins Air Force Base, Georgia
341, U.S. Department of Interior, 1-09-74
Bureau of Indian Affairs, Indian Affairs
Data Center, Albuquerque, New Mexico
342, Department of Transportationm, 1-25-74
‘Federal Aviation Administration, Southwest Region,
Airway Facilities Sector, Air Route Traffic
Control Center, Albuquerque, New Mexico
343, Department of the Air Force, 1-25-74
Keesler Technical Training Center,
Keesler Air Force Base

*/ TYPE OF CASE

AC = Amendment of Certification

CU = Clarification of Unit

DR = Decertification of Exclusive Representative

OBJ = Objections to Election

RA = Certification of Representative (Activity Petition)

RO = Certification of Representative (Labor Organization Petition)

S =  Standards of Conduct

ULP =  Unfair Labor Practice

35-2624

63-4203

72-3620

71-2611
71-2618
71-2619

72-3983
72-3985

40-4611

63-4128

63-4499

41-3181

ULP

ULP

uLp

RO

CcuU

ULP

ULP

cu

ULP

PAGE
25

32

48

54

58

61

70

79

81



A/SLMR NO.

CASE NAME DATE ISSUED

344, Department of the Navy, 1-25-74
Naval Air Rework Facility, Jacksonville, Florida

345, Army Aviation Support Facility, 1-25-74
Virginia National Guard

346, Department of the Navy, Naval Air Station, Memphis, 1-25-74
Millington, Tennessee

347, General Services Administration, Region 3 1-25-74

348, California National Guard, State Military Forces, 1-25-74
Sacramento, California

349, Antilles Consolidated Schools, 2-05-74
Roosevelt Roads, Ceiba, Puerto Rico

350. Department of the Air Force, 2-05-74
4392 Aerospace Support Group,
Vandenberg Air Force Base, California

351, Department of the Army, Strategic 2-05-74
Communications Command, Fort Huachuca, Arizona

352, Long Beach Naval Shipyard 2-05-74

353. Department of Transportation, 2-05-74
Federal Aviation Administration, Kansas City
Air Route Control Center, Olathe, Kansas

354, Department of the Treasury, 2-28-74
United States Customs Service

355, Tennessee Air National Guard, Nashville, Tennessee 2-28-74

356, Department of the Air Force, 2-28-74
McClellan Air Force Base, Sacramento, California

357. Veterans Administration, Veterans Benefit Office 2-28-74

358. General Services Administration, Region 2, 2-28-74
New York, New York

359, Graphié Arts International Union, Local 4B 2-28-74

AREA OFFICE

CASE NO(S).

42-2301

22-3949

41-3378

20-3858

72-3842

72-3861

72-4128

37-1193

72-3689

72-3823

72-3860

60-3266

22-4040

41-3171

70-2480

22-3618

30-5109

22-4028

TYPE OF CASE

RO

RO

RO

RO

ULP

OBJ

ULP

cu

ULP

ULP

RO

RO

RO

RO

PAGE

91

94

96

99

103

114

119

124

127

132

137

140

147

149

151

157




AREA OFFICE

A/SLMR NO. CASE NAME DATE ISSUED CASE NO(S).

360, Defense Supply Agency, Defense Property 2-28=74 22-4027
Disposal Office, Aberdeen Proving Ground,
Aberdeen, Maryland

361. Department of Health, Education, and Welfare, 2-28-74 32-3269
Food and Drug Administration, Newark District,
Newark, New Jersey

362. New Mexico Air Natiomal Guard, 2-28-74 63-4027
Department of Military Affairs,
Office of the Adjutant General,
Santa Fe, New Mexico

363. U.S. Department of Interior, 3-08-74 72-3872
Bureau of Indian Affairs, Fort Apache Agency,
Phoenix, Arizona

364, Department of Transportation, 3-14-74 63-4374
Federal Aviation Administration, Southwest Region, 63-4529
Tulsa Airway Facilities Sector

365. Directorate of Maintenance, 3-14-74 40-4715
Manufacture and Repair Production Branch (MANPSM),
Warner Robins Air Materiel Area (WRAMA),
Robins Air Force Base, Georgia

366. Army and Air Force Exchange Service, 3-14-74 72-3655
Vandenberg Air Force Base Exchange

367. U.S. Department of the Army, United States Army 3-14-74 40-4648
Missile Command, Huntsville, Alabama

368. Veterans Administration Hospital, 3-14-74 40-4946
Columbia, South Carolina 40-4952

369. United States Department of Agriculture, 3-14-74 72-4288
Agricultural Research Service, Bee Research
Laboratory Complex, Tucson, Arizona

370. Illinois Army National Guard, lst Battaliom, 202nd 3-14-74 50-9599
Air Defense Artillery, Arlington Heights, Illinois

371, Army and Air Force Exchange Service, 3-19-74 63-4410
Kirtland Air Force Base Exchange 63-4508

TYPE OF CASE PAGE
ULP 163
RO 170
ULP 175
RO 185
RA 188
cu
ULP 190
ULP 195
ULP 199
CU 210
RO 213
CU 216
CcU 218
AC



A/SLMR NO.

AREA OFFICE

CASE NUMBER DATE ISSUED CASE NO(S). TYPE OF CASE

372, Defense Supply Agency, Defense Contract Adminis- 3-25-74 53-6652 RO
tration Services Region (DCASR), Cleveland, Ohio, 53-6733
Defense Contract Administration Services Office
(DCASO), Columbus, Ohio, and Akron, Ohio

373. Department of the Navy, 4=-04=-74 70-2481 ULP
Hunters Point Naval Shipyard

374, Directorate of Maintenance, Production Branch, 4-04a74 40-4700 ULP
Warner Robins Air Materiel Area,
Robins Air Force Base

375, Puget Sound Shipyard Employees Service Committee, 4-04-74 71-2838 RO
Puget Sound Naval Shipyard, Department of Navy,
Bremerton, Washington

376. Pennsylvania National Guard, 4-10-74 20-4115 cu
Department of Military Affairs

377. Department of the Army, 4-10-74 51-2589 CU
Camp McCoy, Sparta, Wiscomsin

378. Department of the Treasury, 4-10-74 22-4018 RO
Bureau of the Public Debt

379. Air Traffic Control, 4-30-74 71-2818 ULP
Federal Aviation Administration, Anchorage, Alaska

380. Bureau of Reclamation, Boulder Canyon 4-30-74 72-4202 ULP
Project Office, Boulder City, Nevada

381, U.S. Army Natick Laboratories, 4-30-74 31-6129 ULP
Natick, Massachusetts

382, Philadelphia Naval Shipyard 4-30-74 20-4264 RO

383, Vandenberg Air Force Base, 4392 Aerospace 4-30-74 72-4140 ULP
Support Group, Vandenberg AFB, California

384, Department of the Air Force, 4-30-74 32-2824 ULP
Headquarters 438th Air Base Group,
McGuire Air Force Base, New Jersey

385. Veterans Administration, 4-30-74 22-3808 ULP

Veterans' Administration Center, Hampton, Virginia
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240

245

247
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257

261

269

272

284

293
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AREA OFFICE

A/SLMR NO, CASE NAME DATE ISSUED CASE NO(S). TYPE OF CASE PAGE

386, Defense Supply Agency, Defense Depot Tracy, 4-30-74 70-4020 RO 302
Tracy, California

387. Department of Agriculture, Office of Infor- 5-10-74 60-3536 RO 307
mation Systems, Kansas City, Missouri

388, Veterans Administration, 5-15-74 72-3811 ULP 309
Wadsworth Hospital Center, Los Angeles, California

389, Department of the Army, 5-15-74 61-2175 cU 321
Tooele Army Depot, Tooele, Utah 61-2176

390. Department of the Navy, 5-15-74 41-3342 ULP 324
Supervisor of Shipbuilding, Conversion, and Repair,
Pascagoula, Mississippi

391, Defense Supply Agency, Defense Contract 5-31-74 31-7549 RO 335
Administration Services Region (DCASR), 31-7552
Boston, Massachusetts

392, Army - Air Force Exchange Service, 5-31-74 20-4282 RO 338
Capitol Exchange Region, Tacony Warehouse

393, Department of the Navy, 5-31-74 71-2615 ULP 341
Office of the Secretary, Washington, D,C,.

394, Idaho Panhandle National Forests, 5-31-74 71-2761 RA 351
United States Department of Agriculture

395. U.S. Army Electronics Command, 5-31-74 32-3223 ULP 356
Fort Monmouth, New Jersey

396. Joint Technical Communications Office (TRI-TAC), 5-31-74 32-3462 ULP 362
Department of Defense, Fort Monmouth, New Jersey

397. Air National Guard Bureau, State of Vermont 6-20-74 31-6165 ULP 371

398, Department of Defense, U.S. Army, 6-20-74 63-4786 RO 378
U.S. Army Communications Command Agency,
Fort Sam Houston, Texas

399. Federal Aviation Administration, 6=-20-74 22-5048 RO 381

Office of Management Systems
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A/SLMR NO, CASE NAME DATE_ISSUED

400, United States Department of the Navy, 6-21-74
Naval Ordnance Station, Louisville, Kentucky

401, Department of the Interior, Bureau of Reclamation, 6-21-74
Yuma Projects Office, Yuma, Arizona

402, U.S. Department of Interior, National Park 6-24-74
Service, Jefferson National Expansion Memorial,
St. Louis, Missouri

403, Charleston Naval Shipyard, Production Department, 6-24-74
Charleston, South Carolina

404, General Services Administration, Region 6, 6-24-74
Public Buildings Service, Kansas City, Missouri

405, Federal Aviation Administration, 6-24-74
National Capital Airports

406, Department of Defense, Army Materiel Command, 6-25-74
Tooele Army Depot, Tooele, Utah

407, Army and Air Force Exchange Service, 6-27-74
Fort Polk, Louisiana

408, Albany Metallurgy Research Center, 6-27-74
U.S. Bureau of Mines,
U.S. Department of the Interior, Albany, Oregon

409, Department of the Navy, San Diego Marine Corps 7-09-74
Exchange 10-2, San Diego, California

410, Department of the Air Force, 7-09-74
Vandenberg Air Base, California

411, Department of Health, Education, and Welfare, 7-10-74
Social Security Administrationm,
Kansas City Payment Center,
Bureau of Retirement and Survivors Insurance

412, Department of the Army, Aberdeen Proving Ground 7-11-74

413, U.S. Geological Survey, 7-11-74
Department of the Interior, Rolla, Missouri

y @ 00 P — P— .

AREA OFFICE

CASE NO(S). TYPE OF CASE
41-3126 ULP
41-3128
41-3129
72-4338 ULP
62-3658 ULP
40-4911 ULP
40-4971
62-3666 ULP
22-5041 RO
22-5063
61-2171 ULP
64-2111 OBJ
71-2708 ULP
72-4134 CU
72-3878 ULP
60-3455 ULP
22-5129 ULP
62-3832 DR

PAGE

384

406

417

423

429

437

440

442

450

456

460

466

475

478
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AREA OFFICE

A/SLMR NO. CASE NAME
414, Department of Housing and Urban Development,
Detroit Area Office, Detroit, Michigan
415. Department of the Navy,
Puget Sound Naval Shipyard, Bremerton, Washington
416, General Services Administration, Region 7,
Fort Worth, Texas
417, Internal Revenue Service, Omaha District Office
418, Federal Railroad Administration
419, Department of Health, Education, and Welfare,
Social Security Administration,
Great Lakes Program Center
420, American Federation of Government
Employees, Local 987
421, Internal Revenue Service,
Mid - Atlantic Service Center
422, United States Navy, Naval Air Station
(North Island), San Diego, California
423, Seattle Regional Office, Small Business Adminis-
tration, Seattle, Washington
424, Veterans Administration Hospital,
Salisbury, North Carolina
425, Puget Sound Naval Shipyard,
Department of the Navy, Bremerton, Washington
426. Academy of Health Sciences, U.S. Army, and
Headquarters, U.S. Army, Health Services Command,
Fort Sam Houston, Texas
427, American Federation of Government
Employees, AFL-CIO (District Nine)
428, U.S. Department of Agriculture,

Agriculture Research Service,
Plum Island Animal Disease Center

DATE ISSUED CASE NO(S).
7-12-74 52-4804
7-12-74 71-2520
7-16-74 63-4757

63-4758
7-31-74 60-3444
7-31-74 22-3933
8-01-74 50-9119
8-01-74 40-4790
8-26-74 20-4025
8-26-74 72-4306
8-26-74 71-2709
8-27-74 40-4955
8-28-74 71-2572
9-04-74 63-4764

63-4776
9-30-74 63-4032
9-30-74 30-5468

TYPE OF CASE PAGE
ULP 480
ULP 484
ULP 490
ULP 493
ULP 497
ULP 503
ULP 509
ULP 519
ULP 527
ULP 532
ULP 540
ULP 551
RO 562
S 565
CU 567



A/SLMR NO. CASE NAME DATE ISSUED

429, Department of Transportationm, 9-30-74
Federal Aviation Administrationm,
Las Vegas Air Traffic Control Tower,
Las Vegas, Nevada

430, Federal Aviation Administration, 9-30-74
Cleveland ARTC Center, Oberlin, Ohio

431, American Federation of Government Employees, 9-30-74
Local 2028, (Veterans Administration Hospital,
Pittsburgh, Pennsylvania)

432, Department of the Navy, 9-30-74
Naval Air Station, Fallon, Nevada

433, Veterans Administration Center, Bath, New York 9-30-74

434, Department of the Navy, 9-30-74
Aviation Supply Office, Philadelphia, Pennsylvania

435, Vandenberg AFB, 4392d Aerospace Support Group, 9-30-74
Vandenberg AFB, California

436, Arizona National Guard, 9-30-74
Air National Guard, Sky Harbor Airport

437, Army and Air Force Exchange Service, 9-30-74
Vandenberg Air Force Base, California

438, Federal Aviation Administration, 9-30-74
National Aviation Facilities Experimental Center,
Atlantic City, New Jersey

439, United States Air Force, 9-30-74
Webb Air Force Base, Texas

440, United States Naval Ordnance Station, 9-30-74
United States Department of the Navy,
Department of Defense, Louisville, Kentucky

441, New York Army and Air National Guard, 9-30-74

Albany, New York

AREA OFFICE

CASE NO(S). TYPE OF CASE PAGE
72-4176 ULP 569
53-6627 ULP 580
21-3976 ULP 586
70-2477 ULP 590
70-2496
70-4076
35-2875 ULP 608
20-4033 ULP 619
72-4109 ULP 626
72-4725 cu 634
72-4190 ULP 636
32-2927 ULP 647
32-3071
32-3297
32-3300
32-3306
63-4784 ULP 670
41-3408 ULP 675
35-1785 ULP 681




AREA OFFICE

A/SLMR NO. CASE NAME DATE ISSUED

442, Professional Air Traffic Controllers 10-22-74
Organization (PATCO-MEBA), (Indianapolis,
Indiana Air Route Traffic Control Center)

443, United States Air Force, 10-22-74
Kingsley Field, Klamath Falls, Oregon

444, Internal Revenue Service, 10-22-74
Memphis Service Center, Memphis, Tennessee

445, U.S. Department of the Navy, 10-22-74
Portsmouth Naval Shipyard

446, United States Department of the Navy, 10-22-74
Naval Air Rework Facility, Jacksonville, Florida

447, United States Army Tank Automotive Command, 10-31-74
Warren, Michigan

448, Internal Revenue Service, 10-31-74
Southeast Service Center, Chamblee, Georgia

449, Veterans Administration, 10-31-74
Wadsworth Hospital Center, Los Angeles, California

450, Veterans Administration, Biloxi Veterans Adminis- 10-31-74
tration Center, Biloxi, Mississippi

451, Army and Air Force Exchange Service, 10-31-74
Pacific Exchange System, Hawaii Regional Exchange

452, United States Navy, Naval Air Station 11-05-74
(North Island), San Diego, California

453, Iowa State Agricultural Stabilization 11-05-74
and Conservation Service Office,
Department of Agriculture

454, Army and Air Force Exchange Service, 11-26-74
Pacific Exchange System, Hawaii Regional Exchange

455, U.S. Department of Defense, 11-26-74

Department of the Army,
U.S. Army Adjutant General Publication Center,
St. Louis, Missouri

CASE NO(S). TYPE OF CASE PAGE
50-11021 ULP 703
71-2691 ULP 708
41-3403 ULP 717
31-7559 ULP 730
42-2359 ULP 733
52-4956 ULP 742
40-4927 ULP 748
72-4268 ULP 758
41-3562 ULP 763
73-541 ULP 767
72-4280 ULP 776
62-3711 ULP 783
73-531 ULP 790
62-3838 ULP 800



AREA OFFICE

A/SLMR NO. CASE NAME DATE ISSUED CASE NO(S).

456, U.S. Department of Transportation, 11-26-74 40-5476
Federal Aviation Administration, Southern Region

457, National Aeronautics and Space Adminis- 11-26-74 63-4826
tration (NASA), Washington, D.C., and
Lyndon B. Johnson Space Center (NASA),
Houston, Texas

458, Department of Agriculture, 11-27-74 60-3536
Office of Automated Data Systems, 62-3935
St. Louis, Missouri, and Kansas City, Missouri

459, Federal Deposit Insurance Corporation 11-27-74 30-5475

460, U.S. Geological Survey, 11-27-74 62-3832
Department of the Interior, Rolla, Missouri

461, Defense Supply Agency, 11-27-74 61-2341
Defense Contract Administration Services Region
(DCASR), San Francisco, California, and
Defense Contract Administration Services District
(DCASD), Salt Lake City, Utah

462, United States Department of the Air Force, 11-27-74 72-4659
Davis-Monthan Air Force Base, Arizona

463, Department of Defense, Defense Contract 12-03-74 50-11111
Audit Agency, Chicago Branch Office

464, Department of Commerce, 12-03-74 21-3825
National Oceanic and Atmospheric Administration,
National Weather Service

465, U.S. Department of Defense, 12-03-74 62-3953
Department of the Army,
U.S. Army Adjutant General Publications Center,
St. Louis, Missouri

466, Naval Education and Training Information Services 12-04-74 42-2501
Activity, Naval Air Station, Pensacola, Florida

467, National Labor Relations Board, Region 17, 12-04-74 60-3035

and National Labor Relations Board

10

TYPE OF CASE PAGE
RO 804
ULP 806
RO 811
RO 813
DR 816
RO 819
RO 822
RO 825
ULP 827
ULP 833
RO 838
ULP 841
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833

338

84l

A/SLMR NO, CASE NAME

468, Department of Defense,
Air Force Defense Language Institute,
English Language Branch,
Lackland Air Force Base, Texas

469, National Association of Government
Employees, Local R14-32, Newburg, Missouri,
(Fort Leonard Wood, Fort Leonard Wood, Missouri)

470, Veterans Administration Hospital,
Montrose, New York

471, United States Department of the Navy,

Naval Ordnance Station, Louisville, Kentucky

11

DATE ISSUED

AREA OFFICE
CASE NO(S).

TYPE OF CASE

12-04-74

12-19-74

12-30-74

12-30-74

63-4218

62-3834

30-5553

41-3126
41-3128
41-3129

ULP

ULP

AC

ULP

PAGE

845

848

858

860






NUMERICAL TABLE OF REPORTS ON RULINGS OF THE ASSISTANT SECRETARY
SHOWING DATE ISSUED AND TYPE OF CASE

R A/S NO. DATE ISSUED TYPE OF CASE */ PAGE
56 10-15-74 G&A 867
57 11-12-74 G&A 867

E74 ) TYPE OF CASE

G&A = Grievability and Arbitrability
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ALPHABETICAL TABLE OF DECISIONS OF THE ASSISTANT SECRETARY */

TITLE

Aberdeen Proving Ground, Aberdeen, Md.

-- Dept. of the Army

-- DSA, Defense Property Disposal Office

Adjutant General Publication Center, Army,
St. Louis, Mo,

Agriculture, Dept. of

Angeles Nat'l, Forest, Pasadena, Calif.,

Automated Data Systems, Office of,
St. Louis, Mo., and Kansas City, Mo.

Bee Research Lab, Complex, Ariz,
Idaho Panhandle National Forests

Information Systems, Office of,
Kansas City, Mo,

Iowa State Agricultural Stabilization
and Conservation Service Office

Plum Island Animal Disease Center

Air Force, Dept. of

Davis-Monthan AFB, Ariz,.

Keesler AFB

Kingsley Field, Klamath Falls, Oreg.
Kirtland AFB Exchange

Lackland AFB, Tex.

McClelland AFB, Sacramento, Calif,

A/SLMR NO(S).

412

360

455,465

339

458

369

394

387

453

428

462

343

443

371

468

356

TITLE
Air Force, Dept. of (cont.)
-- McGuire AFB, N.J.
-- Norton AFB, Calif,
-- Robins AFB, Ga.
-- Commissary Store
-- Directorate of Maintenance
-- Vandenberg AFB, Calif,
-=- AAFES
-- 4392 Aerospace Support Group
-- Webb AFB, Tex.
Akron, Ohio, DSA, DCASO

Albany, N.Y.,
New York Army and Air National Guard

Albany Metallurgy Research Center,
Bureau of Mines, Albany, Oreg.

Albuquerque, N, Mex,
-- ARTCC
-- Indian Affairs Data Center

American Federation of Government
Employees, AFL-CIO

-- District Nine

-- Local 987

To facilitate reference, listings in this Table contain only key words in the case title.
For complete and official case captions, see Numerical Table of Decisions on page 1.

A/SLMR NO(S).

384

337

340
365,374
410
366,437
350,383,435
439

372

441

408

342

341

427

420



TITLE
AFGE (cont.)

-- Local 2028, (VA Hospital, Pittsburgh, Pa.)
Anchorage, Alaska, FAA, Air Traffic Control
Angeles Nat'l, Forest, Pasadena, Calif,

Antilles Consolidated Schools,
Roosevelt Roads, Ceiba, Puerto Rico

Arizona Air National Guard,
Sky Harbor Airport

Arlington Heights, Ill.,
Illinois Army National Guard

Atlantic City, N.J., Nat'l, Aviation
Facilities Experimental Center, FAA

Army, Dept, of
-- Aberdeen Proving Ground

== Academy of Health Sciences,
Fort Sam Houston, Tex.

-- Adjutant General Publication Center,
St. Louis, Mo.

-- Camp McCoy, Sparta, Wis,

-- Communications Command Agency,
Fort Sam Houston, Tex.,

-- Electronics Command,
Fort Monmouth, N.J.

-- Health Services Command, Hq.,
Fort Sam Houston, Tex.

-- Missile Command, Huntsville, Ala,
-- Natick Laboratories, Natick, Mass.

-- Strategic Communications Command,
Fort Huachuca, Ariz,

431
379

339

349

436

370

438

412

426

455,465

377

398

395

426
367

381

351

A/SLMR NO(S).

16

TITLE

Army, Dept. of (cont.)

-- Tank Automotive Command, Warren, Mich. 447
-- Tooele Army Depot, Tooele, Utah 389,406
Army and Air Force Exchange Service
-- Capitol Exchange Region,
Tacony Warehouse 392
-- Fort Polk, La, 407
-- Kirtland AFB Exchange 371
-- Northwest Area Exchange 338
-- Pacific Exchange System,
Hawaii Regional Exchange 451,454
-- Vandenberg AFB Exchange 366,437
Bath, N.Y., VA Center 335,433
Bee Research Lab, Complex, Agricultural
Research Service, Tucson, Ariz, 369
Biloxi VA Center, Biloxi, Miss, 450
Boston, Mass., DSA, DCASR 391
Boulder City, Nev., Boulder Canyon
Project Office, Bureau of Reclamation 380
Bremerton, Wash,
-- Puget Sound Naval Shipyard 415,425
-- Puget Sound Shipyard
Employees Service Committee 375
Camp McCoy, Sparta, Wis, 377
Capitol Exchange Region,
Tacony Warehouse, AAFES 392

A/SLMR NO(S).



TITLE

Ceiba, Puerto Rico, Roosevelt Roads,
Antilles Consolidated Schools

Chamblee, Ga.,
Southeast Service Center, IRS

Charleston Naval Shipyard, Charleston, S.C.,

Production Dept.

Cleveland ARTCC, FAA, Oberlin, Ohio

Cleveland, Ohio, DSA, DCASR

Columbia, S.C., VA Hospital

Columbus, Ohio, DSA, DCASO

Commerce, Dept, of

-- Nat'l, Oceanic and Atmospheric Admin.,

Nat'l, Weather Service

Customs Service, U.S.

Davis-Monthan AFB, Ariz,.

Defense, Dept. of

Air Force, Dept. of (See
separate listing)

Army, Dept. of (See separate listing)

Defense Contract Audit Agency,
Chicago Branch Office

Defense Supply Agency (See
separate listing)

Joint Technical Communications
Office (TRI-TAC), Fort Monmouth, N.J.

National Guard Bureaus (See:
National Guard)

Navy, Dept. of (See separate listing)

A/SLMR NO(S).

349

448

403
430
372
368

372

464

354

462

463

396

TITLE

Defense Supply Agency

Defense Depot Tracy, Tracy, Calif,

Defense Contract Admin., Services
District (DCASD), Salt Lake City, Utah

Defense Contract Admin., Services
Office (DCASO)

-~ Akron, Ohio
-= Columbus, Ohio

Defense Contract Admin., Services
Region (DCASR)

-- Boston, Mass,
-- Cleveland, Ohio
-- San Francisco, Calif,

Defense Property Disposal Office,
Aberdeen Proving Ground, Md.

Detroit Area Office, HUD, Detroit, Mich,

Electronics Command, U.S. Army,

Fort

Monmouth, N.J.

English Language Branch, Defense Language
Institute, Air Force, Lackland AFB, Tex.

Fallon, Nev., Naval Air Station

Federal Aviation Administration

Air Traffic Control, Anchorage, Alaska
Cleveland ARTC Center, Oberlin, Ohio

Kansas City Air Route Control Center,
Olathe, Kan,

Las Vegas Air Traffic Control Tower,
Las Vegas, Nev.

A/SLMR NO(S).

386

461

372

372

391

372

461

360

414

395

468

432

379

430

353

429



TITLE
FAA (cont.)
-- Management Systems, Office of

-- National Aviation Facilities Experi-
mental Center, Atlantic City, N.J.

-- National Capital Airports
-=- Southern Region
-- Southwest Region

-- Albuquerque, N. Mex.,
Airway Facilities Sector, ARTCC

== Tulsa Airway Facilities Sector
Federal Deposit Insurance Corporation
Federal Railroad Administration
Fort
-- Apache Agency, Phoenix, Ariz., BIA

-- Huachuca, Ariz., Dept. of the Army,
Strategic Communications Command

-- Monmouth, N.J.
-- Army Electronics Command

-- Joint Technical Communications
Office (TRI-TAC) Dept. of Defense

-- Polk, La,, AAFES
-- Sam Houston, Tex.
-- Army Communications Command Agency

-- Army, Academy of Health Sciences,
and Health Services Command

-- Worth, Tex., GSA Region 7

399

438

405

456

342

364

459

418

363

351

395

396

407

398

426

416

A/SLMR NO(S).
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TITLE

General Services Administration

-- Region 2, New York, N.Y.

-- Region 3

-- Region 6, Kansas City, Mo.

-- Region 7, Fort Worth, Texas
Geological Survey (See: Interior)
Graphic Arts International Union, Local 4B
Great Lakes Program Center, HEW, SSA
Hampton, Va., VA Center

Hawaii Regional Exchange,
Pacific Exchange System, AAFES

Health, Education, and Welfare, Dept. of

-- Food and Drug Administration,
Newark District, Newark, N,J.

-- Social Security Administration
-- Great Lakes Program Center

-- Kansas City Payment Center, Bureau

of Retirement and Survivors Insurance

Housing and Urban Development, Dept. of
-- Detroit Area Office, Detroit, Mich,

Houston, Tex.,
Lyndon B, Johnson Space Center (NASA)

Hunters Point Naval Shipyard
Huntsville, Ala., U,S. Army Missile Command
Idaho Panhandle National Forests

Indian Affairs, Bureau of (See: Interior)

A/SLMR NO(S).

358
347
404

416

359
419

385

451,454

361

419

411

414

457
373
367

394



TITLE
Interior, Dept, of
-- Geological Survey, Rolla, Mo,
-- Indian Affairs, Bureau of
-- Fort Apache Agency, Phoenix, Ariz.

-- Indian Affairs Data Center,
Albuquerque, N, Mex.

-- Mines, Bureau of

-- Albany Metallurgy Research Center,
Albany, Oreg.

-- National Park Service

-- Jefferson National Expansion Memorial,
St. Louis, Mo.

-- Reclamation, Bureau of

-- Boulder Canyon Project Office,
Boulder City, Nev.

-- Yuma Projects Office, Yuma, Ariz.
Internal Revenue Service (See: Treasury)

Iowa State Agricultural Stabilization
and Conservation Service Office

Jacksonville, Fla.,, Naval Air Rework Facility

Jefferson National Expansion Memorial,
St. Louis, Mo,

Kansas City, Mo.
-- Agriculture, Dept. of
-- Automated Data Systems, Office of
-- Information Systems, Office of

-- GSA, Region 6

A/SLMR NO(S).

413,460

363

341

408

402

380

401

453

344,446

402

458
387

404

TITLE

Kansas City Payment Center, HEW, SSA,
Bureau of Retirement and Survivors Insurance

Keesler Technical Training Center, Keesler AFB
Kirtland AFB Exchange, AAFES

Klamath Falls, Oreg.,
U.S. Air, Kingsley Field

Labor Organizations

-- American Federation of Government
Employees, AFL-CIO

-- District Nine
-- Local 987

-- Local 2028, (VA Hospital,
Pittsburgh, Pa.)

-- Graphic Arts International Union, Local 4B
-- Professional Air Traffic Controllers
Organization (PATCO-MEBA),
(Indianapolis, Ind., ARTCC)

-- National Association of Government
Employees, Local R14-32, Newburg, Mo.

Las Vegas ATC Tower, FAA, Las Vegas, Nev.
Long Beach Naval Shipyard

Los Angeles, Calif.,
Wadsworth Hospital Center, VA

Louisville, Ky., Naval Ordnance Station

Lyndon B. Johnson Space Center (NASA),
Houston, Tex.

McClellan AFB, Sacramento, Calif,

McGuire AFB, N.J., Hq., 438th Air Base Group
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411
343

371

443

427

420

431

359

442

469
429

352

388, 449

400,440,471

457
356

384



TITLE

Memphis, Millington, Tenn., Naval Air Station
Memphis Service Center, IRS, Memphis, Tenn,
Portsmouth Naval Shipyard

Mid-Atlantic Service Center, IRS

Mines, Bureau of (See: Interior)

Montrose, N.Y., VA Hospital

Nashville, Tenn., Tennessee Air National Guard

Natick, Mass., U.S. Army Natick Laboratories

National Aeronautics and Space Admin. (NASA),
Washington, D.C,

National Association of Government Employees,
Local R14-32, Newburg, Mo.

National Capital Airports, FAA
National Guard
-- Arizona, Air National Guard
-- California, State Military Forces
-- Illinois, Army National Guard
-- New Mexico, Air National Guard
-- New York, Army and Air National Guard
-- Pennsylvania, Dept. of Military Affairs
~~ Tennessee, Air National Guard
-- Texas, Air National Guard
-- Virginia, Army Aviation Support Facility
-- Vermont, Air National Guard Bureau

National Labor Relations Board, Region 17

A/SLMR NO(S).

346

444

445

421

470

355

381

457

469

405

436

348

370

362

441

376

355

336

345

397

467

TITLE

Nat'l, Oceanic and Atmospheric Admin. (See:
Commerce)

National Park Service (See: Interior)
Naval (See: Navy)
Navy, Dept. of
-- Aviation Supply Office, Philadelphia, Pa,

-- Naval Air Rework Facility,
Jacksonville, Fla,

-- Naval Air Station

-- Fallon, Nevada

-- Memphis, Millington, Tenn.

-- Pensacola, Fla,

-- (North Island), San Diego, Calif.,
-- Naval Ordnance Station, Louisville, Ky.
-- Naval Shipyard

-- Charleston, S.C.

-- Hunters Point

-- Long Beach

-- Philadelphia

-- Portsmouth

-=- Puget Sound

-- Shipyard Employees Service Committee

-- San Diego Marine Corps Exchange 10-2,
San Diego, Calif,

-=- Secretary, Office of, Washington, D.C.
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434

344,446

432
346
466

422,452

400,440,471

403
373
352
382
445

415,425

375

409

393

e e



TITLE
Navy, Dept. of (cont.)

-- Shipbuilding, Conversion, and Repair,
Supervisor of, Pascagoula, Miss,

National Weather Service,
National Oceanic and Atmospheric Admin.

Newark District, Newark, N.J.,
HEW, Food and Drug Administration

New York Army and Air National Guard,
Albany, N.Y.

New York, N.Y., GSA Region 2
Northwest Area Exchange (AAFES)
Norton AFB, Calif,

Oberlin, Ohio, FAA, Cleveland ARTCC
Olathe, Kansas, Kansas City ARTCC
Omaha District Office, IRS

Pacific Exchange System,
Hawaii Regional Exchange, AAFES

Pascagoula, Miss,, (Naval) Shipbuilding,
Conversion, and Repair, Supervisor of

Pennsylvania National Guard

Pensacola, Fla., Naval Education and
Training Information Services

Philadelphia, Pa.
-- (Naval) Aviation Supply Office
-- Naval Shipyard

Phoenix, Ariz,, Bureau of Indian Affairs,
Fort Apache Agency

Plum Island Animal Disease Center

390

464

361

441
358
338
337
430
353

417

451,454

390

376

466

434

382

363

428

A/SLMR NO(S).
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TITLE
Professional Air Traffic Controllers
Organization (PATCO-MEBA),
(Indianapolis, Ind., ARTCC)
Public Debt, Bureau of (See: Treasury)
Reclamation, Bureau of (See: Interior)
Rolla, Mo., U.S., Geological Survey

Sacramento, Calif,

-- California National Guard,
State Military Forces

-=- McClellan AFB
Salisbury, N.C., VA Hospital
Salt Lake City, Utah, DSA, DCASD
San Diego, Calif,
-- Marine Corps Exchange 10-2
-- Naval Air Station (North Island)
San Francisco, Calif., DSA, DCASR

Santa Fe, N, Mex.,
New Mexico Air National Guard

Small Business Administration,
Seattle Regional Office, Wash.

St. Louis, Mo.

-~ Agriculture, Dept. of,
Automated Data Systems, Office of

-- Army, Adjutant General Publication Center

-- Jefferson National Expansion Memorial

Strategic Communications Command, Army,
Fort Huachuca, Ariz,

A/SLMR NO(S).

442

413,460

348
356
424

461

409
422,452

461

362

423

458
455,465

402

351



TITLE

Tacony Warehouse,
Capitol Exchange Region, AAFES

Texas Air National Guard

Tooele Army Depot, Tooele, Utah

Tracy, Calif,, DSA, Defense Depot Tracy
Transportation, Dept., of

-- Federal Aviation Administration (See
separate listing)

Treasury, Dept. of
-- Customs Service
-- Internal Revenue Service
-- Memphis Service Center, Tenn.
-- Mid-Atlantic Service Center
-- Omaha District Office
-- Southeast Service Center, Chamblee, Ga.
-- Public Debt, Bureau of

Tucson, Ariz., Agricultural Research Service,
Bee Research Laboratory Complex

Tulsa Airway Facilities Sector,
FAA, Southwest Region

Unions (See: Labor Organizations)
Vandenberg AFB, Calif.

-- AAFES

-- 4392 Aerospace Support Group

Vermont, State of,
Air National Guard Bureau

A/SLMR NO(S).

392
336
389,406

386

354

444
421
417
448

378

369

364

410

366,437

350,383,435

397

TILiLE
Veterans Administration
-- Benefit Office
-- Center
-- Bath, N.Y.
-- Biloxi, Miss,
-- Hampton, Va,
-- Hospital
-- Columbia, S.C.

-- Montrose, N.Y.

Salisbury, N.C.

-- Wadsworth Hospital Center,
Los Angeles, Calif,

Virginia National Guard
Wadsworth Hospital Center, VA, Los Angeles, Calif,
Warner Robins Air Materiel Area

-- Commissary Store 2853rd Air Base Division

-- Directorate of Maintenance,
Manufacture and Repair Production Branch

Warren, Mich.,
U.S. Army Tank Automotive Command

Washington, D.C.

-- NASA

-- Navy, Office of the Secretary
Webb AFB, Tex.

Yuma, Ariz., Yuma Projects Office,
Bureau of Reclamation
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357

335,433
450

385

368
470

424

388,449

345

388,449

340

365,374

447

457

393

439

401

[ ——
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DECISIONS
OF THE
ASSISTANT SECRETARY OF LABOR FOR LABOR-MANAGEMENT RELATIONS
Nos. 335 - 471
January 1, 1974, through December 31, 1974
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January 8, 1974

UNITED STATES DEPARTMENT OF LABOR
ASSISTANT SECRETARY FOR LABOR-MANAGEMENT RELATIONS
SUMMARY OF DECISION AND ORDER OF THE ASSISTANT SECRETARY
PURSUANT TO SECTION 6 OF EXECUTIVE ORDER 11491, AS AMENDED

VETERANS ADMINISTRATION CENTER,
BATH, NEW YORK
A/SLMR No. 335

This case involved an unfair labor practice complaint filed by
Local 491, National Federation of Federal Employees (Complainant),
against the Veterans Administration Center, Bath, New York (Respondent),
alleging that the Respondent had violated Section 19(a)(2) and (6) of
the Order by changing unilaterally a condition of employment of nursing
department employees which condition was granted to them under the terms
of a current negotiated agreement between the parties. Specifically,
the Complainant alleged that the Respondent, without consulting with
the Complainant, denied nursing assistants a ten-minute period of time,
in pay status, for cleanup and personal hygiene prior to the end of the
work shift as provided for in the agreement. In this regard, Article 35
of the parties' negotiated agreement provided, in relevant part, that
"The VA Center agrees to permit employees a l0-minute period of time
in a pay status for clean up and personal hygiene prior to the end of
the work shift whenever the work processes so require,"

The Administrative Law Judge found that, irrespective of rights
previously accorded the employees, the parties' negotiated agreement
superseded any former practice, and the language contained in
Article 35 necessarily was dispositive as to rights accorded employees
to clean up before the end of the shift. Noting that the parties'
dispute, in effect, involved a determination based on the application
and interpretation of the parties' agreement which, pursuant to the
terms of the agreement and Section 13(a) of the Order,must be resolved
through the negotiated grievance procedure, the Administrative Law Judge
concluded that the Assistant Secretary lacked jurisdiction to entertain
the matter and recommended that the complaint be dismissed.

In agreement with the Administrative Law Judge, the Assistant
Secretary found that the Complainant, by agreeing to the cleanup and
personal hygiene provision contained in Article 35 of the negotiated
agreement, clearly and unequivocally waived its right to insist upon
an unqualified privilege to clean up ten minutes before completing a
shift, irrespective of past practice. Further, the Assistant Secretary
found that the Complainant had not met the burden of proving that the
Respondent's implementation of the agreement constituted a unilateral
change in the agreed-upon terms and conditions of employment or was
motivated by anti-union considerations. Accordingly, the Assistant
Secretary dismissed the complaint.
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A/SLMR No. 335
UNITED STATES DEPARTMENT OF LABOR

BEFORE THE ASSISTANT SECRETARY FOR LABOR-MANAGEMENT RELATIONS

VETERANS ADMINISTRATION CENTER,
BATH, NEW YORK

Respondent
and Case No. 35-2624(CA)

LOCAL 491, NATIONAL FEDERATION OF
FEDERAL EMPLOYEES

Complainant

DECISION AND ORDER

On August 14, 1973, Administrative Law Judge William Naimark issued
his Report and Recommendations in the above-entitled proceeding finding
that the Respondent had not engaged in the unfair labor practice alleged
in the complaint and recommending that the complaint be dismissed in
its entirety. Thereafter, the Complainant filed exceptions to the
Administrative Law Judge's Report and Recommendations.

The Assistant Secretary has reviewed the rulings of the Adminis-
trative Law Judge made at the hearing and finds that no prejudicial
error was committed. The rulings are hereby affirmed. Upon con-
sideration of the Administrative Law Judge's Report and Recommendations
and the entire record in the subject case, including the Complainant's
exceptions, I hereby adopt the Administrative Law Judge's conclusions
and recommendations to the extent consistent herewith.

The complaint herein alleges that the Respondent violated
Section 19(a)(2) and (6) of the Order by changing unilaterally a
condition of employment of nursing department employees which condition
was granted to them under the terms of an existing negotiated agreement,
Specifically, the Complainant alleges that the Respondent, without
consulting with the Complainant, denied nursing assistants a ten-
minute period of time, in pay status, for cleanup and personal hygiene
prior to the end of the work shift as provided for in the negotiated



agreement, The Respondent contends that the issue involved herein is
one of contract interpretation and application of the agreement which
must be resolved under the contractual grievance procedure. Further,
the Respondent argues that, consistent with past practice, it, in fact,
has permitted all employees time for cleanup and personal hygiene
whenever the work processes so required.

The essential facts of the case are set forth in detail in the
Administrative Law Judge's Report and Recommendations, and I shall
repeat them only to the extent necessary.

On March 22, 1972, the Complainant and the Respondent executed a
collective-bargaining agreement effective by its terms from April 13,
1972, until April 13, 1974. The agreement contained the following
provision:

Article 35
MISCELLANEOUS

CLEAN UP TIME AND PERSONAL HYGIENE

The VA Center agrees to permit employees a l10-minute period
of time in a pay status for clean up and personal hygiene
prior to the end of the work shift whenever the work processes
so require, (Emphasis added.)

WEARING OF UNIFORMS

Employees in the unit will be permitted to wear their
uniforms home and to work if they so desire. Uniforms are
government property and shall be treated as such at home

as well as on duty. Adequate locker space if desired, will
be provided all employees.

The evidence establishes that the parties intended through the
above language covering cleanup time and personal hygiene to preserve
a long standing policy of the Respondent permitting employees ten
minutes in pay status for cleanup and personal hygiene when the head
of a department determined that the work processes so required. Further,
the above provision relating to the wearing of uniforms encompassed a

-2-
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new policy establish

chose to do so, to ed by the Respondent of permi tting employees, who

wear their uniforms to and from work. 1/

Shortly after a June . '
head nurses and its Assist;;tlg?z’ meeting between the Resl’°’1deﬂ‘:,sn
concerning the interpretation o;riﬁtor’ vhere there was a discusSJ-:
Head Nurse Martha Maroney informed 3 above clauses in the ag?eeme‘;",ard
d . oseph H. Folckemer, a union S
and a nursing assistant, that he could not be : : s to
et granted ten minute
clean up before quitting work each day. Folckemer had indicated at
he wanted this time because he wished to change out of his unifor®-
Maroney explained that cleanup time was not permi tted at 3:50 p.me
becaus? employe?s could wear their uniforms home, although nobody would
be t.'lemed the r1ght‘to clean up if needed. Nursing assistants were
advised that they did not have personal hygiene time, as such, and that
they were to leave at 4:00 p.m. or at the end of their particular shift.
As a result of the discussion between Maroney and Folckemer, the
Complainant requested a meeting with management to discuss the question
of cleanup time. Subsequently, at a meeting held with the Complainant
on July 7, 1972, management indicated that it was not denying employees
personal hygiene time - that there was no policy change in this regard.

In June or July 1972, the Complainant complained to the Respondent's
Personnel Officer, Marcellus M. Lang, that some employees were being
denied cleanup time prior to a shift end. An affidavit prepared by
Folckemer on October 13, 1972, and signed by nine nursing assistants
and the union steward, stated that on or about June 7, 1972, they were
told by the Nursing Supervisor that they no longer would be allowed ten
tfninutes personal hygiene time because management had cancelled it; that
in the past they had received such time; and that since June 7, 1972,
they have not received any personal hygiene time. Folckemer testified
thas: he had never been denied cleanup time when it was needed and did mnot
l'>e1:!.eve that he would be denied such time prior to the end of his shift
if it was needed. However, with regard to changing out of uniform and
washing up at the end of the shift, he testified that "we have to do it

5,

Prior to tl‘le issuance of the new policy, employees who were required
to wear uniforms on duty were not permitted to wear them to and
from w?rk; l'wwever, they were allowed ten minutes prior to the end
of th?:.r shift to change’ out of uniform. The evidence establishes
that it was rot.xtine for nursing assistants to utilize the time
allowed for uniform change at the end of their shifts for cleanup
and personal hygiene, as well as for changing uniforms On
Februarz 103 1972, the Respondent issued a memorandum :)n "Hours

of Duty” which included th‘e following statement: "Employe £

this Center are permitted 'to wear uniforms to a1'1d frog wc};r:s oThere-

fore, no time will be set aside withj i
nor will any additional time oo addeclin their scheduled tour of duty

t
purpose of changing into or out of unifzr:c.)grs of duty, for the

- '3-
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or. cutMk SEEESR T Trhe. nhe testiried that the basis of the employees'
complaint in this matter was that 'we want to change our uniforms and
wash up 10 minutes prior to quitting time.'" Personnel Officer Lang
testified, without contradiction, that upon receiving from the
Complainant a list of names of employees allegedly denied personal
hygiene time, he investigated the matter and learned that nobody was
denied such time where the work process so required that it be given.

The Administrative Law Judge found that, irrespective of rights
previously accorded employees to clean up ten minutes before shift
end, the parties' negotiated agreement of April 13, 1972, superseded
the former practice and the language contained in Article 35 necessarily
was dispositive as to rights accorded employees to clean up before the
end of a shift, Noting that the parties' dispute herein concerned the
proper interpretation of the phrase contained in Article 35, 'whenever
the work processes so require,'" the Administrative Law Judge concluded
that the dispute, in effect, involved a determination based on the
application and interpretation of the parties' agreement which, pursuant
to the terms of the agreement and Section 13(a) of the Order, must be
resolved through the negotiated grievance procedure. Under these
circumstances, the Administrative Law Judge concluded that the Assistant
Secretary lacked jurisdiction to entertain the matter and recommended
that the complaint be dismissed.

As noted above, Article 35 of the parties' negotiated agreement
provides, in part, that employees will be permitted a ten-minute
period of time in a pay status for cleanup and personal hygiene prior
to the end of the work shift, "whenever the work processes so require."
In agreement with the Administrative Law Judge, I find that the
Complainant, by agreeing to the above-quoted provision, clearly and
unequivocally waived its right to insist upon an unqualified privilege
to clean up ten minutes before completing a shift, irrespective of
past practice. 2/ Further, I find that the Complainant has not met the
burden of proving that the Respondent's implementation of the agreement
in this regard constituted a unilateral change in the agreed-upon
terms and conditions of employment. Thus, there was no evidence
presented by the Complainant that in any specific instance were unit
employees denied cleanup and personal hygiene time 'whenever the work
processes so require|d ." Nor, is there any evidence that any of the
Respondent's conduct herein was motivated by anti-union considerationms.

Under all of these circumstances, I find that the evidence is
insufficient to establish that the Respondent violated Section 19(a)(2)
and (6) of the Order. Accordingly, in agreement with the Administrative
Law Judge, I shall order that the complaint herein be dismissed in its
entirety.

2/ Cf. NASA, Kennedy Space Center, Kennedy Space Center, Florida,
~  A/SLWR No. 223,

A
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IT IS HEREBY ORDERED that the complaint in Case No. 35-2624(CA)
be, and it hereby is, dismissed in its entirety.

Dated, Washington, D.C.
January 8, 1974

2t Fwres ).

Paul J. 7asser, Jr., Asfistant Secretary of

Labor f¢r Labor-Managefient Relations



UNITED STATES OF AMERICA
DEPARTMENT OF LABOR
OFFICE OF ADMINISTRATIVE LAW JUDGES
WASHINGTON, D. C.

VETERANS ADMINISTRATION CENTER :
BATH, NEW YORK
Respondent :

and : CASE NO. 35-2624(CA)

LOCAL 491, NATIONAL FEDERATION
OF FEDERAL EMPLOYEES
Complainant

e e e o csc e e s cssscrcs 00 0cce 0 ss s 000t en

Before: William Naimark, Administrative Law Judge

Appearances:

George Tilton, Esqg.
National Federation of Federal Employees
1737 H Street, N. W.
Washington, D. C.
For the Complainant.

John S. Mears, Esqg.
Veterans Administration
810 Vermont Avenue, N. W.
Washington, D. C.

For the Respondent.

REPORT AND RECOMMENDATIONS

Statement of the Case

This is a proceeding under Executive Order 11491 (herein
called the Order) arising pursuant to a Notice of Hearing on
Complaint issued on December 14, 1972 by the Regional
Administrator of the United States Department of Labor{
Labor-Management Services Administration, New York Region.

National Federation of Federal Employees, Local 491
(herein called the Complainant) initiated this matter by
filing a complaint on November 7, 1972 against Veterans
Administration Center, Bath, New York (herein called the
Respondent). The complaint alleged that the Complainant. )
and Respondent negotiated a contract in March, 1972 providing
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ig;ea zen minute period for clean-up and personal hygiene

1 TD @ Pay status, to be granted employees prior to the
end of work shifts. It was further alleged that nursing
assistants were denied such ten minute period on or about
June 7 or 8, 1972 as a result of a restrictive interpreta~”
tlon.by management of Article 35 of the contract betseen the
parties. By depriving the s

rti v aid employees of i an
failing to confer in a meaningful manner withsgzgpztgethere-
to, the complaint avers a violation of Sections 19(a) (2)
and (6) of the Order.

A hearing was held before the undersigned on May 31 and
June 1, 1973 at Bath, New York. Both parties were represented
by counsel and afforded full opportunity to be heard, to adduce
evidence, and to examine and cross-examine witnesses. There-
after Respondent and Complainant filed briefs on July 13 and
July 16, 1973 respectively which have been duly considered by
the undersigned.

The union herein contends management unilaterally changed
a condition of employment in respect to nursing department
employees which had been granted them under the contract be-
tween the parties. It maintains that wash up, or clean-up
time prior to the end of a shift was accorded all unit
employees prior to the agreement, and thereafter the nursing
qepartment did not receive such time based on an erroneous
interpretation of said contract. The union insists the
employer is justifying its action on the ground that employ-
ees are now permitted to wear uniforms home, and accordingly
no time is needed to change clothing before going home. It
is urged that clean up time is a separate right having no
relation to changing uniforms, and its cancellation without
consultation with the bargaining representative is violative
of the Act. The union seeks restoration of clean up time
fqr all employees ten minutes prior to shift end, compensa-
tion to all employees denied same, and three days' adminis-
trative leave to all union officers and stewards in order

to "explain the meaning of the unfair labor practi
reassure employees of their rights." P tee and to

Respondent denies the commission of unfair
tices. It insists the issue is one of contract
tion and application of the clauses in the contr
with clean-up time and the wearing of uniforms
contends clean-up time, as it should be granteé
accorded the employees in the same manner as prévio sl
Further, there was no unilateral change of a workinu y.d.
tion, but an application of the provisions of the agrcon nt
in respect to clean-up time as discussed and agreedgueﬁment
the parties during negotiations. Thus, even if the igsn by
does concern the commission of an unfair labor practiceue
the conduct of Respondent did not violate the Order. !

labor prac-
interpreta-
act dealing
Management
is still




Upon the entire record in this case, from my observation

of the witngsses and their demeanor, and from all of the testi-
mony and evidence adduced at the hearing, I make the following

findings, conclusions and recommendations:

Findings of Fact

1. Local 491, National Federation of Federal Employees is,
and has been at all times material herein, the exclusive
bargaining representative of all professional and non-
professional employees, including canteen employees, at the
Veterans Administration Center, Bath, New York.

2. Marcellus M. Lang, personnel officer, testified, and I
find, that collective bargaining negotiations commenced in
January, 1972 between Complainant and Respondent. During
these negotiations management told the union that VA regula-
tions had been changed so that if an employee is permitted
to wear his uniform home, he could not be given time during
his regular duty time to do so. Lang testified, and it is
undenied, that the Complainant and Respondent discussed
uniform change time, as well as clean up or personal hygiene
time, during negotiations. Further, that the union wanted,
basically, what is contained in Article 35 of the contract
executed between the parties with respect to uniform change
and clean up time.

3. On January 19, 1972 the VA regulations (MP-5 Part 1,
Chapter 610) 1/ were changed so that field station heads
might permit employees to wear uniforms to and from work,
or require that uniforms be changed at the stations. A
meeting of Respondent's nurses was held on January 19, 1972
at which time Chief Nurse Rieselman told them that no on
duty time will be allowed for the purpose of changing
uniforms. 2/

4. The policy of Respondent regarding hours of duty for
employees of the Center was established by a memorandum 3/
issued February 10, 1972. This memorandum provided that
employees of the Center were permitted to wear uniforms to
and from work; and further, that no time would be set aside
within the "scheduled tour of duty...for the purpose of
changing into and out of uniform."

5. On March 22, 1972 Complainant and Respondent executed
a "Contract Agreement," 4/ effective by its terms from
April 13, 1972 until April 13, 1974.

1/ Respondent's Exhibit 1.
2/ Respondent's Exhibit 3.
3/ Respondent's Exhibit 6.
4/ Complainant's Exhibit 1.
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6. The said contract between the parties contained inter
alia the following provision:

Article 35
MISCELLANEOUS

CLEAN UP TIME AND PERSONAL HYGIENE

The VA Center agrees to permit employees a 1l0-minute
period of time in a pay status for clean up and per-
sonal hygiene prior to the end of the work shift
whenever the work processes so requires.
(underscoring supplied).

WEARING OF UNIFORMS

Employees in the unit will be permitted to wear
their uniforms home and to work if they so desire.
Uniforms are government property and shall be
treated as such at home as well as on duty. Ade-
quate locker space if desired, will be provided
all employees.

7. Both of the aforementioned clauses contained in said
Article 35 of the contract were set forth in a memorandum 5/

issued on March 28, 1972 by Respondent's Director, A. Tomasulo,

M. D.

8. It is undenied, and I find, that prior to February 10,
1972 employees of the Center were not permitted to wear their
uniforms home, and all said employees were granted 10 minutes
before quitting time, or the end of a shift, to change from
their uniforms to regular clothes. Uniforms were thanged in
the locker rooms at which time some employees would also wash
up before leaving the hospital.

9. Assistant Chief Nurse Elizabeth M. Alamo testified, and
I find that at a meeting of nurses on May 3, 1972 it was
reported that some nursing assistants were leaving at 3:50
(ten minutes before shift end) although they were not per-
mitted to do so. Accordingly, Nurse Alamo asked Donald L.
Ziegenhorn, Assistant Director of the Center, to clarify the
matter, which resulted in a meeting of head nurses on June 7,
1972.

10. On June 7, 1972 all head nurses attended a meeting at
which Ziegenhorn spoke regarding the confusion regarding
uniform change time and clean up time. Nurse Alamo testi-
fied, and I find that Ziegenhorn told them clean up time is
permitted if the work situation required it - that if an

3/ Respondent's Exhibit 5.
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employee soiled himself while working, he should be allowed
to clean up at any time. Ziegenhorn explained to the nurses
that since the employees were entitled to wear uniforms home,
they were not permitted to leave at 3:50 unless a head nurse
determined there was a special reason justifying it.

11. Subsequent to the meeting on June 7, 1972, referred to

in paragraph 10 above, Head Nurse Martha Maroney told Joseph H.
Folckemer, union steward and nursing assistant, that he
couldn't be granted 10 minutes to clean up before quitting
work each day. She explained that clean up time was not
permitted at 3:50 since the employees could wear their uni-
forms home, although nobody would be denied the right to

clean up if needed. Nursing assistants were told they did

not have personal hygiene time, as such, and they were to
leave at 4:00 p.m. or at the end of a particular shift.

12. As a result of the discussion between Head Nurse Maroney
and Nursing Assistant Folckemer, the union requested a meet-
ing with management to discuss the question of clean up time.
Bennett C. Joseph, Jr., 1lst Vice-President of Complainant,
testified and I find that a meeting was held on July 7, 1972
at which time management said it was not denying employees
personal hygiene time - that there was no policy change.
Joseph testified the terms "uniform change time" and "clean
up time" were used interchangeably, and some individuals felt
there was a distinction between the two terms, while others
considered them both as one and the same thing.

13. In June or July, 1972 the union complained to Lang that
some men were being denied, prior to a shift end, clean up
time. Lang testified, and I find that he obtained the names
of those allegedly denied such time, investigated the matter,
and learned that nobody was denied clean up time where the
work process so required it to be given.

14. Some disparity exists in the record as to the practice
of allowing clean up, or personal hygiene time, prior to May
or June, 1972. Folckemer testified that nursing assistants
customarily left at 3:50 p.m. (10 minutes before the end of
the shift) for uniform change and personal hygiene. Nurse
Alamo testified that the 10 minutes previously granted the
assistants before the shift end was to change uniforms, and
not to attend to personal hygiene. Edward G. Daley, main-
tenance employee and union steward, testified that he received
10 minutes to clean up as a routine matter before his shift
end, although he changed his uniform also. Both John Callear,
chief of building management and Lang, testified that prior
to February, 1972, the chief of each section or department
decided whether to grant clean up time 10 minutes before
quitting time. Lang also added that if the work situation
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required the employees were

ive i i iod for
personal hygiene. given this 10 minute perio

In view of the corroborative testimony by Callear and

Lang in respect to this matter, and the fact that Folckemer
utilized the time primarily to change his clothes, I find
that, at least prior to the contract, employees of Respond-
ent were granted 10 minutes clean up time before the end of
a shift at the direction of the department or section head -
all apart from the granting to employees 10 minutes before
the shift end for the purpose of changing their uniforms.
I further find that prior to the contract nursing assistants
were, at least on some occasions, granted 10 minutes before
shift end to clean up and attend to personal hygiene as well
as change their uniforms before leaving the premises.

15. Employees Elsie Campbell, Edward R. Dalby, and John
Callear testified and I find, that employees in Housekeeping
and Building Management have always been, and still are,
granted 10 minutes before the end of a shift to clean up
before leaving the Center as a routine matter. 6/

16. It is not denied by Respondent, and I find, that sub-
sequent to March 22, 1972 Respondent did not confer or
consult with Complainant with respect to denying to nursing
assistants 10 minutes before shift end to clean up as a
routine matter, but that Respondent implemented unilaterally
the policy of not permitting nursing assistants such clean up

time unless the work process so required in accordance with
the contract.

17. Article 36 of the contract between Complainant and
Respondent provides, in part, as follows:

GRIEVANCE ADJUSTMENT FOR TITLE
38 EMPLOYEES AND WAGE BOARD
AND CLASSIFIED ACT EMPLOYEES

1. This procedure will be the sole procedure for
processing grievances over the interpretation or
application of the negotiated agreement. It may
not be used for any other matters, including mat-
ters for which statutory appeals procedures exist...

6/ Although Lang's testimony reflects that no

. - such poli
exists for the hospital as a whole, such testimogy ;gis

not negate the fact that as to these two de artments
practice, as indicated, did exist at the Cegter. the




Conclusion

It is urged by Respondent that, based on Section 13(a)
of.the Order, the Assistant Secretary lacks jursidiction of
this matter. This section provides, in part, as follows:

"An agreement between an agency and a labor
organization shall provide a procedure,
applicable only to the unit, for the consid-
eration of grievances over the interpretation
or application of the agreement. A negotiated
grievance procedure may not cover any other
matters...and shall be the exclusive procedure
available to the parties and the employees in
the unit for resolving such grievances."
(underscoring supplied)

Respondent contends that since the agreement with
Complainant contains a grievance procedure, 7/ the dispute
herein must be handled thereunder since it is essentially a
matter of contract interpretation or application. Further,
it adverts to Assistant Secretary's Report No. 49 which re-
cites that where there is a disagreement over the interpre-
tation of a contract providing for a procedure to resolve the
disagreement, the Assistant Secretary will not consider the
problem as an unfair labor practice, but will leave the
parties to their remedy under the contract.

Complainant asserts that the employer has unilaterally
changed the conditions in the contract in violation of the
Order. It maintains the nursing assistants are allowed 10
minutes to clean up prior to a shift end under the agreement.
Hence, depriving these employees of this entitlement without
consulting the union was a violation of the contract and a
unilateral determination that constituted an unfair labor
practice. The union cites Veterans Administration Hospital,
Charleston, South Carolina, A/SLMR No. 87, as authority for
1ts position.

The crux of the dispute herein centers on whether the
nursing assistants are entitled to 10 minutes' clean up time
before their shift's end, apart from the requirements dictated
by their work routines. The Complainant insists this was
accorded the employees prior to the contract and, moreover,
the negotiated agreement preserved this time as an unqualified
right. Management urges that employees are only due this
clean up time before shift end if the work processes so re-
quire, as set forth in Article 35 of the negotiated agreement.

71/ Article 36 of Complainant's Exhibit 1.
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Irrespective of rights previously accorded employees to
clean up 10 minutes before shift end, the agreement between
the parties finalized the arrangement which would govern after
April 13, 1972. Having discussed the question during negotia-
tions, the parties resolved the matter (albeit giving rise to
future problems) by agreeing to permit employees 10 minutes
clean up time before shift end "whenever the work processes
so require." Thus, upon executing the contract containing
this provision, the Complainant has waived its right to in-
sist upon an unqualified privilege to clean up 10 minutes
before completing a work day. The clause entitles employees
to clean up time based upon the dictates of the work process,
and I cannot subscribe to Complainant's view that employees
are entitled to this right unreservedly, or as freely granted
in the past. In my opinion, the contract supersedes the
former practice as to clean up time, and the language in
Article 35 must necessarily be dispositive as to rights
accorded workers to clean up before quitting time.

In urging that Respondent has unilaterally altered con-
ditions of employment in violation of Section 19(a) (6) of the
Order, Complainant relies upon Veterans Administration Hospital,
Charleston, South Carolina, supra. It argues that the cited
case 1s controlling. This argument is rejected. 1In the South
Carolina case the hospital had unilaterally changed the tours
of duty of certain nursing service employees - all contrary
to, and in violation of, the gyreement between the parties.

The Assistant Secretary found a violation of the Order stem—
ming from unilateral action contravening the negotiated agree-
ment, and, as such, the Activity flouted the Order's bargaining
requirements. In the case at bar, the Respondent denied 10
minutes clean up time to the nursing assistants before the
shift end because it deemed the work process not to require
such privelege. Thus, the action taken by management herein
was based on an application, as well as interpretation, of

the contract, specifically the phrase "whenever the work pro-
cesses so require," as contained in the provision in Article
35 dealing with Clean Up Time and Personal Hygiene. Apart
from the correctness of its application or interpretation of
the language in question, Respondent predicated its conduct
on, and relied upon, the agreement to sustain its action.
Rather than initiating action in opposition to the contract,
the employer in the instant case is seeking to support its
position via the instrument itself.

It may well be that the union and management have varied
ideas or thoughts as to the meaning of the phrase "whenever
the work processes so require." Complainant might arguably
conclude that nursing assistants' work routine requires they
be allotted 10 minutes before leaving for personal hygiene.
But this argument also calls for an interpretation of the
contractual phrase, and in each instance where a disagreement
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between the union and the employer arises, a resolution of
the dispute involves an application of the contract itself.
In such posture, Section 13(a) of the Order, as emphasized
by the Assistant Secretary in Report No. 49, provides that
such disputes be resolved under a grievance procedure as
outlined in the agreement between an agency and a labor
organization. If a union asserts an unfair labor practice
to have been committed, which rests upon a dispute as to the
interpretation of contractual language, the Assistant Secre-
tary leaves the parties to the grievance procedure under
this agreement.

I am persuaded that the employer's position is sound
and tenable. The parties herein, concerned as they are with
the rights of nursing assistants to clean up time as spelled
out in the agreement, must necessarily resolve their dispute
by means of an application and interpretation of the contract
herein. Accordingly, they must invoke the grievance procedure
as set forth in Article 36 of the agreement as the exclusive
method of resolving this dispute. The avenue of redress from
the Assistant Secretary, through unfair labor practice pro-
ceedings, is not afforded the Complainant in such an instance.
In sum, I am constrained to conclude that Respondent did not
institute unilateral action in violation of, or contrary to,
the contract herein. Further, the dispute as to whether
nursing assistants are entitled to 10 minutes clean up time
before shift's end is one involving contract application and
interpretation and therefore, as delineated above, the
Assistant Secretary lacks jurisdiction to entertain the
matter. I would therefore find that Respondent has not
violated Section 19(a) (1) and (6) of the Order.

Recommendation

Upon the basis of the foregoing findings and conclusions,
the undersigned recommends the complaint herein against
Respondent be dismissed.

Administrative Law Judge

Dated at Washington, D. C.
this 14th day of August, 1973.
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January 8, 1974

UNITED STATES DEPARTMENT OF LABOR
ASSISTANT SECRETARY FOR LABOR-MANAGEMENT RELATIONS
SUMMARY OF DECISION AND ORDER OF THE ASSISTANT SECRETARY
PURSUANT TO SECTION 6 OF EXECUTIVE ORDER 11491, AS AMENDED

DEPARTMENT OF DEFENSE, NATIONAL GUARD BUREAU,
TEXAS AIR NATIONAL GUARD
A/SIMR No. 336

This case involves an unfair labor practice complaint filed by
the Texas Air National Guard Council of Locals, American Federation of
Government Employees, AFL-CIO, (Complainant), against the above-named
Respondent Activity, alleging, among other things, that the Respondent
violated Section 19(a)(l), (2) and (6), of Executive Order 11491, by
denying James Burgamy, a member of Local 3000, American Federation of
Government Employees, AFL-CIO (AFGE), and an employee of the Texas
National Guard, reenlistment in the Texas Air National Guard because
of his filing of grievances and his union activities, and by denying
Burgamy Union representation on several occasions. It is alleged that
such actions were undertaken by the Respondent in order to discourage
membership and activity in the Union.

The Administrative Law Judge concluded that Burgamy was, in fact,
denied Union representation on at least two occasions. The first
occasion occurred in April 1972, when Burgamy was being 'counselled"
by a superior officer with respect to alleged verbal abuse on the part
of Burgamy. Despite the fact that Burgamy requested Union representation
at this session, it was denied him by his superior officer, who stated
that he did not need it. The second "counselling" session arose on or
about May 19, 1972, and concerned Burgamy's arriving at work in civilian
clothes contrary to a Base order. At this session Burgamy requested
Union representation but was told that Union representation was not
allowed at counselling sessions. As a result of this meeting Burgamy
received a letter of "Adverse Personnel Action." The Administrative
Law Judge found the statement at the April 1972, meeting that Burgamy
did not need representation was violative of Section 19(a)(l) of the
Order, as it would naturally discourage Burgamy from exercising his
rights to be represented at the counselling sessions. He found further
that the refusal by Burgamy's superior officer to allow Union represen-
tation at the counselling session in May 1972 was violative of Section
19(a)(1) and (6) of the Order. In this comnection, the Administrative
Law Judge concluded that this particular counselling session was a
"formal discussion" within the meaning of Section 10(e) of the Order
The Administrative Law Judge also found that there was a :
against permitting Union reprﬁ
and that this policy violated

u general policy
sentatives at such counselling sessions,

Section 19(a)(1) and (6) of the Order.

Contrary to the holding of the Administrative Law Judge, the
Assistant Secretary concluded that the "counselling sessions" were
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not "formal discussions" within the meaning of Section 10(e) of the
Order, and that, therefore, the failure to permit Union representation

at such sessions was not violative of Section 19(a)(6) of the Order.

In this connection, the Assistant Secretary noted that both incidents

had no wider ramifications than being limited discussions at a particular
time with an individual employee, concerning a particular incident.
Accordingly, as the two incidents did not constitute "formal discussions"
the denial of such representation at the particular counselling sessions
did not constitute a violation of Section 19(a)(6) of the Order, and as
the exclusive representative was not entitled to be present during these
particular counselling sessions, the denial of such representation, in
the circumstances of this case, was not found to constitute a violation
of Section 19(a)(l).

The Administrative Law Judge also concluded that the Respondent
violated Section 19(a)(l) and (2) of the Order by failing to permit
Burgamy's military reenlistment and by subsequently discharging him from
civilian employment. In this connection, he found the denial of
Burgamy's military reenlistment was for discriminatory reasons; that
the reasons given for such actions were merely pretextual, and that
Respondent's actions were in fact motivated by, among other things,
Burgamy's filing grievances and his seeking of Union representation.
Under these circumstances, the Administrative Law Judge recommended
that the Respondent be required to offer Burgamy reinstatement to his
former position together with backpay and interest.

Contrary to the Administrative Law Judge, with respect to his
19(a)(1) and (2) findings, the Assistant Secretary concluded that under
Section 19(d) of the Order, he did not have jurisdiction to decide the
merits of whether Burgamy was denied military reenlistment for dis-
criminatory reasons, and whether, accordingly, Burgamy's subsequent
loss of civilian employment based on this military discharge, would
constitute a violation of the Order. 1In this connection, the Assistant
Secretary found that Burgamy was afforded the opportunity to, and did,
in fact, utilize the Texas Air National Guard's appeals procedure and
that there was no evidence that Burgamy was prevented from raising
under the appeals procedure the issue of whether he was denied
reenlistment for discriminatory or other improper reasons under the
Order. It was noted that Burgamy, while availing himself fully of
the appeals procedure, failed to raise the issue of discriminatory
motivation in pressing his appeal.

Having found that Respondent did not violate Section 19(a)(l) and
(6) of the Order, in denying Burgamy reépresentation by his exclusive
representative at certain '"counselling sessions,’ and having found that
he was precluded by Section 19(d) from considering whether Burgamy's
failure to secure military enlistment was discriminatorily motivated
in violation of Section 19(a)(2) of the Order, the Assistant Secretary
ordered that the complaint be dismissed in its entirety.
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A/SIMR No. 336
UNITED STATES DEPARTMENT OF LABOR

BEFORE THE ASSISTANT SECRETARY FOR LABOR-MANAGEMENT RELATIONS

DEPARTMENT OF DEFENSE,
NATIONAL GUARD BUREAU,
TEXAS AIR NATIONAL GUARD

Respondent
and Case No. 63-4203(CA)

TEXAS AIR NATIONAL GUARD
COUNCIL OF LOCALS,

AMERICAN FEDERATION OF
GOVERNMENT EMPLOYEES, AFL-CIO

Complainant
DECISION AND ORDER

On July 27, 1973, Administrative Law Judge Samuel A. Chaitovitz
issued his Report and Recommendations in the above-entitled proceeding,
finding that the Department of Defense, National Guard Bureau, Texas
Air National Guard, herein called Respondent, had engaged in certain
unfair labor practices and recommending that it takes certain affirm-
ative action as set forth in the attached Administrative Law Judge's
Report and Recommendations. No exceptions were filed to the Administrative
Law Judge's Report and Recommendations. 1/

The Assistant Secretary has reviewed the rulings of the Administrative
Law Judge made at the hearing and finds that no prejudicial error was
committed. The rulings are hereby affirmed. Upon consideration of the
Administrative Law Judge's Report and Recommendations and the entire
record in the subject case, I hereby adopt the findings, conclusions
and recommendations of the Administrative Law Judge only to the extent
consistent herewith.

The complaint herein alleged, in substance, that the Respondent
violated Sections 19(a)(l), (2) and (6) of Executive Order 11491, by
denying James Burgamy, a member of Local 3000, American Federation of
Government Employees, AFL-CIO (1FGE) and an employee of the Texas Air
National Guard, reenlistment in!the Texas Air National Guard because
of his filing of grievances and his union activities, and by denying
Burgamy union representation on several occasions. It is alleged that

1/ Respondent's request for an extension of time in which to file
exceptions was untimely filed, and, therefore, was denied.



such actions were undertaken by the Respondent in order to discourage
membership and activity in the Union.

The essential facts in the case, which are not in dispute, are set
forth in detail in the Administrative Law Judge's Report and Recommen-
dations, and I shall repeat them only to the extent necessary.

James Burgamy enlisted in the Texas Air Natiomal Guard on
September 26, 1966. Subsequently, he became a civilian employee of the
Texas Air National Guard as an air technician. A condition of such’
employment was membership in the Texas Air National Guard. In approxi-
mately 1969 Burgamy joined, in his civilian capacity, the 136th Supply
Squadron, whose commander was Colonel Millson. As it is customary for
technicians in the Texas Air National Guard to have their civilian and
military positions as closely aligned as possible, in November 1971
Burgamy was transferred, in his military capacity, to the 136th Supply
Squadron, where his duties, both civilian and military, were parallel.

Burgamy's military enlistment in the Texas Air National Guard

expired on September 25, 1972, and he was denied reenlistment. Previously,

Burgamy had been notified by letter dated August 24, 1972, that, as a
result of the impending loss of military membership in the Guard, his
civilian employment would be terminated on September 30, 1972, and that
"there were no Administrative Appeal Rights to this termination action,"
(of his civilian employment), because the civilian job was contingent
upon successful military reenlistment.

The record reveals, however, that the denial of his military
enlistment was appealable under appeals procedures of the Texas Air
National Guard and that Burgamy, in fact, appealed the decision not to
reenlist him to the highest level of the Texas Air National Guard, the
Adjutant General. On September 22, 1972, the Adjutant General advised
Burgamy that the denial of his reenlistment was sustained. There was no
further appeal possible from this denial. 2/

I. Denial of representation at 'counselling' sessions.

Burgamy had filed approximately four grievances commencing in
July 1971, until the date of his termination. Alleged unfair labor
practices occurred with respect to two "counselling" 3/ incidents which
culminated in certain of the above-noted grievances. The first incident
occurred in April 1972, when an altercation arose between Major Honea,

Burgamy's second line supervisor, and Burgamy, with respect to a discussion

2/ 1t was noted that 32 U.S. Code, Section 709(e)(5) provides: "A right
of appeal which may exist shall not extend beyond the Adjutant General
of the jurisdiction concerned."

3/ This term was never precisely defined but, apparently, it was used

by the Respondent to denote meetings between an employee and his super-

visor in which any range of subjects could be discussed, including
proposed disciplinary actioms.
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of job changes. In this connection, Burgamy indicated that he desired
that a Union representative be present during the discussion, but

Hotiea objected, stating that this was not necessary. Burgamy took
exception to Honea's positionm, allegedly verbally abused Honea, and
walked out of the latter's office. Later that same day, Honea summoned
Burgamy to his office to "counsel" him with respect to the alleged verbal
abuse incident. Burgamy again requested Union representation and Honea
again repeated that he did not need it. Nevertheless, Burgamy left the
office and returned with a Union representative who remained while Honea
read a letter of reprimand which eventually was placed in Burgamy's
personnel file. This matter prompted the filing of a grievance on

April 18, 1972.

A second incident occurred on or about May 19, 1972, when a dispute
arose concerning Burgamy's arriving at work in civilian clothes despite
the fact that there was an outstanding order that military clothes must
be worn. He was summoned to the office of Colonel Millson, his third
line supervisor, for a "counselling session" with respect to this
incident. Burgamy advised Millson that he wanted Union representationm,
but Millson stated that he did not allow representation at "counselling
sessions.'" As a result of this meeting, Burgamy received a letter of
"Adverse Personnel Action." This letter also prompted the filing of a
grievance. 4/

The Administrative Law Judge concluded that the statement by Major
Honea, during the April 1972, incident, that Burgamy did not need a
Union representative, would naturally discourage Burgamy from exercising
his right to be represented at the '"counselling session' and thereby
violated Section 19(a)(l) of the Order. The Administrative Law Judge
also concluded that the refusal by Colonel Millson to allow a Union
representative to be present at the "counselling session' in May 1972,
was violative of Section 19(a)(l) and (6) of the Order. In this regard,
the Administrative Law Judge found that this particular 'counselling
session" constituted a "formal discussion' within the meaning of Section
10(e) of the Order. Additionally, the Administrative Law Judge determined
that there was a general policy against permitting Union representatives
at such "counselling sessions," and that such a policy violated Section 19
(a)(1) and (6) of the Order.

Under the particular circumstances of this case, I reject the
foregoing conclusion of the Administrative Law Judge. In my view, the
evidence does not establish that the '"counselling sessions" involved
herein were "formal discussions" concerning grievances, personnel
policies and practices, or working conditions within the meaning of

4/ The Administrative Law Judge found in connection with this grievance
that Burgamy was not denied Union representation in his use of the

informal grievance procedure or in the subsequent processing of his
formal grievance.
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Section LUte) OL tue viussis o, \\--oo- the sessions involved did not

relate to the processing of a grievance. g/ Moreover, the matters
discussed at the sessions did not involve general working conditions

and work performance. Rather, they were related, respectively, to an
individual employee's alleged short-comings with respect to alleged

abusive language used to his supervisor, and to the same employee's

alleged failure to follow a uniform requirément on the Base. In my
judgement, both incidents had no wider ramifications than being limited
discussions at a particular time with an individual employee, wmmampy- .o ¢~
concerning particular incidents as to him. 7/ Accordingly, as the two
incidents did not constitute 'formal discussions" in which the exclusive
representative was entitled to be represented by virtue of Section 10(e)

of the Order, it follows that the denial of representation at the particular
"counselling sessions'" involved herein did not constitute a violation

of Section 19(a)(6) of the Order. 8/ Moreover, as the exclusive
representative was not entitled to be represented during these "counselling
sessions,” I find that the denial of such representation, of statements

to the effect that such representation was being denied, did not, in

the circumstances of this case, interfere with any rights accorded

5/ Section 10(e) provides that an exclusive bargaining representative
"shall be given the opportunity to be represented at formal dis-
cussions between management and employees or employee representatives
concerning grievances, personnel policies and practices, or other
matters affecting general working conditions of employees in the
unit,"

6/ Indeed, the particulargrievances Burgamy filed were filed after the
sessions occurred.

l/ Compare U.S. Department of the Army, Transportation Motor Pool, Fort
Wainwright, Alaska, A/SIMR No. 278, in which it was found that dis-
cussion involved constituted a 'formal discussion" within the meaning
of Section 10(e) of the Order. In this regard, the Chief Adminis-
trative Law Judge noted that the resolution of the grievance would
have a general impact on all employees in the unit.

8/ 1 reject the Administrative Law Judge's finding at footnote 23 of
his Report and Recommendations that even if these counselling sessions
were not considered to be "formal discussions' within the meaning of
Section 10(e), it is necessary, in order to effectuate the purposes
of the Order, that employees be entitled to be represented by their
exclusive representative in meetings of this type. In my view, an
individual employee is not entitled in every instance to have his
exclusive representative present because of a concern that a meeting
may ultimately lead to a grievance or "adverse action."
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Burgamy under the Order and, therefore, did not constitute a violation
of Section 19(a)(1). 2/(4/

II. Failure to permit military reenlistment and Burgamy's subsequent
discharge from civilian employment.

As noted above, when Burgamy's enlistment expired on September 25,
1972, he was denied reenlistment. When pressed by Burgamy, for further
details as to the reason for such denial, Colonel Millson advised Burgamy
that, among other things, he had failed to complete his career develop-
ment course (CDC), was impertinent to officers, failed to wear his uniform
properly, did not respond to counselling, and his argumentative manner
with other enlisted men was disruptive. The evidence establishes, how-
ever, that as of August 1, 1972, Burgamy was rated by his immediate
supervisor as doing satisfactory work despite the fact that on September
5, 1972, he was given a denial of enlistment letter by his supervisor.

As noted above, Burgamy's civilian employment was terminated because of
his loss of military membership in the Texas Air National Guard.

The Administrative Law Judge found that the alleged reasons for not
permitting Burgamy's military reenlistment were pretextual, and that
Burgamy's conduct in filing grievances, and seeking to have the Union
represent him, as well as his frequent complaints to his supervisor
about working conditions, and his insistence that the Union be present
while he presented such complaints during 'counselling sessions," were
the factors which actually motivated Millson into determining not to
permit Burgamy's military reenlistment. Under these circumstances, the
Administrative Law Judge concluded that the Respondent's conduct was
violative of Section 19(a)(l) and (2) of the Order, and, in this
connection, he recommended, among other things, that the Respondent
offer Burgamy reinstatement to his civilian position with back pay and
interest. In reaching this disposition, the Administrative Law Judge
rejected the Respondent's contention that Burgamy's discharge as a
civilian employee, which was required by law because he was no longer
a member of the Texas Air National Guard, was not reviewable by the
Assistant Secretary. Thus, he noted that the Assistant Secretary has
found in both representation and unfair labor practice situations that
the Executive Order applies to civilian employees of the Nationmal Guard
and protects the rights of such employees. The Administrative Law Judge
also rejected the Respondent's contention that there was an appeals

9/ Had these meetings involved grievances, it is clear Burgamy would

have been permitted to have representation by his exclusive rep-
resentative. The record reveals that ordinarily the Respondent
was very careful in permitting representation by the exclusive
representative whenever a grievance had been filed. In this connection,
the Administrative Law Judge found that the Order was not violated
as a result of Honea's refusal to permit Burgamy to be represented
at the meeting concerning job changes because this denial was
remedied as soon as Honea discovered that a grievance had, in fact,
been filed.
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procedure available to Burgamy concerning his discharge which he
utilized and that, therefore, Section 19(d) of the Executive Order was
controlling. In this connection, the Administrative Law Judge con-
cluded that Section 1104 of the Texas Code of Military Justice 10/,
under which Burgamy processed his appeal from the denial of his
military reenlistment, did not permit Burgamy to seek consideration of
the issue whether he was denied reenlistment in the Texas Air National
Guard because he engaged in activity protected by the Order. Accordingly,
the Administrative Law Judge found that 19(d) did not bar consideration
by the Assistant Secretary with respect to the issue whether there had
been discrimination in the denial of Burgamy's reenlistment.

Under the circumstances of this case, I reject these findings of
the Administrative Law Judge. Thus, the record reveals that Burgamy
was afforded the opportunity to and did, in fact, utilize the Texas
Air National Guard's appeals procedure, including utilizing the final
step of such procedure—an appeal to the Adjutant General of the Texas
Air National Guard. Moreover, contrary to the Administrative Law Judge,
I find that there is no evidence that Burgamy was prevented from raising
under the appeals procedure the issue whether he was denied reenlistment
for discriminatory or other improper reasons under the Order. 11/ The
evidence establishes that Burgamy had every opportunity to raise the
issue of alleged discrimination to the Adjutant General, but chose not
to do so. In this regard, in a letter dated September 9, 1972,
acknowledging Burgamy's request for review of the denial of his reenlist-
ment, the Adjutant General stated "should you desire to submit any
written statement, evidence in writing or a written brief to support
your contention, please mail them to me no later than 18 September
1972." 12/ To this, Burgamy merely replied that, "I respectfully request
that myself and my representatives be present during your personal

10/ Section 1104 provides "Any member of the state military forces who
believes himself wronged by his commanding officer, and who upon
due application to that commanding officer, is refused redress,
may complain to any superior commissioned officer, who shall forward
the complaint to the Governor or Adjutant General."

11/ Contrary to the finding of the Administrative Law Judge, in United
States Postal Service, Berwyn Post Office, Illinois, A/SIMR No. 272,
it was not found that the appeals procedure, on its face, permitted
the unfair labor practice issues to be raised. Rather, in Ber ,
it was found that under the adverse action appeals procedure of the
agreement therein, other types of discrimination, such as that
alleged in the complaint, i.e., discrimination based on union
activities, were not clearly precluded from consideration.

12/ Section 5(a)(3) of the Texas Air National Guard Grievance Procedure
T provides: "5. Grievance Coverage...a. Grievances covered under this
system include, but are not strictly limited to, the following:

(3) Alleged violations----of Section 19(a)(l), (2) and (4) of

Executive Order 11491------ L
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investigation." At no time did he avail himself of the opportunity

to raise.the issue of discrimination, despite the fact that clearly
he was given an opportunity to do so, and the final rejection of his
appeal by the Adjutant General stated that all pertinent information

in Burgamy's file had been reviewed and that the decision not to
reenlist him was sustained.

Under all of these circumstances, I find that there was an appeals
procedure under which Burgamy could appeal the denial of his reenlistment;
that the appeals procedure permitted him to raise the issue whether
the denial was discriminatorily motivated and in violation of rights
protected by the Order; and that Burgamy, while availing himself of
the appeals procedure, failed to raise the issue of discriminatory
motivation in processing his appeal. Accordingly, I conclude that the
issue herein could properly be raised under an appeals procedure and
that, under Section 19(d) of the Order, I am precluded from determining,
in the context of an unfair labor practice proceeding, whether Burgamy
was in fact, denied reenlistment for discriminatory reasons. 13/

Having found that the Respondent did not violate Section 19(a)(l)
and (6) of the Order in denying Burgamy representation by his exclusive
representative at certain "counselling sessions," and that Section 19(d)
is dispositive with respect to the question whether Burgamy's failure
to secure enlistment was discriminatorily motivated, I shall order that
the complaint herein be dismissed in its entirety.

ORDER

IT IS HEREBY ORDERED that the complaint in Case No. 63-4203(CA)
be, and it hereby is, dismissed.

Dated, Washington, D.C.
January 8, 1974

Cxd) fru,

Paul J./Fasser, Jr., Assistant Secretary of
Labor for Labor-Management Relations

13/ Section 19(d) of the Order provides, in pertinent part, that, "Issues

which can properly be raised under an appeals procedure may not be
raised under this section..."
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REPORT AND RECOMMENDATIONS

Statement of the Case

Pursuant to a First Amended Complaint filed on November 27,
1972, under Executive Order 11491, s amended, (hereinafter called
the Order)by American Federation of Government Employees, Texas
Air National Guard Council of Locals 1/ against Texas Air National
Guard (hereinafter called variously the Respondent,the Texas
Air National Guard and the Activity), a Notice of Hearing on

1/ Hereafter called the Union. American Federation of Government
Employees will hereafter be abbreviated as A.F.G.E.
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Complaint was issued by the Acting Regional Administrator for the
Kansas City Region on January 15, 1973.

A hearing was held in this matter on March 20 and 21, 1973
in Dallas, Texas. All parties were represented and afforded full
opportunity to be heard and to introduce relevant evidence on the
issues involved. Upon the conclusion of the taking of testimony
both parties made oral argument on the record and submitted briefs.2/

Upon the entire record 3/ herein, including my observation of
the witnesses and their demeanor, and upon the relevant evidence
adduced at the hearing, I make the following findings, conclusions,
and recommendations:

Findings of Fact

1. Background

During December of 1969, AFGE Local 3,000 was recognized as
the collective bargaining representative of the civilian employees
of the Texas Air National Guard at Hensley Field. In June of 1971
the Texas Air National Guard Council of Locals, AFGE, became the
collective bargaining representative of all civilian employees of
the Texas Air National Guard.

Mr. James E. Burgamy enlisted in the Texas Air National Guard
on September 26, 1966, and at sometime subsequent became a civilian
employee of the Texas Air National Guard as an Air Technician. 1In
approximately 1969 Mr. Burgamy joined, in his civilian capacity, the
136th Supply Squadron, whose commander was Colonel Richard A. Millson.

During 1971 Mr. Burgamy was, in his military position, under-
going "boomer training" 4/ as part of the 181st Air Refueling
Squadron. Mr. Burgamy was unable to successfully complete his
training and was transferred briefly to a civilian engineering unit.

2/ Both parties filed briefs on April 30, 1973.

3/ The following corrections are hereby made in the Transcript.
Page 6 line 23 "for that?" is corrected to "or that..."
Page 89 line 19 "formal" is corrected to "informal"
Page 90 line 4 "of the formal..." is deleted.

4/ Part of the air refueling operation.



In November 1971, he was transferred in his military capacity to
the 136th Supply Squadron. Col. Millson was military as well as
civilian, commander of the 136th Supply Squadron. Mr. Burgamy
had attained the military rank of Staff §argent, (E-5). While
working in the 136th Squadron in his civilian capacity Mr. Burgamy
held two positions, first filing telephone requests for parts

from the other various units and then in the warehouse.

Mr. Burgamy's military enlistment in the Texas Air National
Guard expired on September 25, 1972 and he was denied reenlistment.
He was notified by letter of August 24, 1972, that as a result of
his impending loss of military membership in the National Guard,
his civilian employment would be terminated on September 30, 1972
and that "there were no administrative appeal rights to this
termination action."”

2. Mr. Burgamy's Civilain Employment 5/

Although there was some testimony that Mr. Burgamy's civilian
work started to deteriorate between August and November 1971, when
he joined the 136th Supply Squadron in a military capacity, he was
rated by his supervisors on his Civil Service Commission annual
rating form, as performing his civilian duties satifactorily for
the period of August 1971 thru August 1972. His poor work was
never given as a reason for his subsequent discharge nor was there
any creditable evidence submitted that he was ever advised by his
supervisors that his work was of such a poor quality or quanity that
he was risking discharge if he did not improve.

Commencing about July 1971 until the date of his termination
Mr. Burgamy did file a number of grievances and had a number of
various types of meetings with his supervisor concerning the
grievances, complaints concerning his working conditions and
complaints that his supervisors had about him. Although the record
is quite confused and not clear as to precisely how many meetings
there were and as to what occurred at each such meeting the record
does establish the following:

A. Summer 1971 Grievance
During the summer of 1971 Mr. Burgamy requested leave from

his civilian job so that he could attend his summer military train-
ing. During this attempt to secure the leave there is no evidence

5/ Col. Millson testified that it was not always easy.to separate
his and the employee's military activities and duties from their
civilian activities and duties.
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that any superior denied Mr. Burgamy Union representation.

Mr. Burgamy then followed the grievance procedure 6/ concerning

his failure to secure the requested leave. There is no evidence

that during the processing of the grievance Mr. Burgamy was denied
Union representation until it reached the level of his 3rd line
supervisor, Col. Millson. With respect to this meeting, Mr. Burgamy's
testimony is somewhat confused. He testified that hae:arrived at

Col. Millson's office with the Union representative and that

Col. Millson told the Union representative to leave. Mr. Burgamy
didn't recall whether the Union representative left 7/ or remained.
Col. Millson testified that although there was a discussion as to
whether or not there was a grievance, the Union representative was
not requested to and did not leave. 8/ This grievance was uitimately
adjusted informally.

B. Grievance dated April 18, 1972

A dispute arose during April, 1972 concerning certain changes
in Mr. Burgamy's job. Major Floyd Honea, Mr. Burgamy's second line
supervisor, testified that he asked Mr. Burgamy if he wanted to come
to his office to discuss the job changes. Mr. Burgamy allegedly came
to his office but wanted a Union representative. Maj. Honea test-
ified in agreement with Mr. Burgamy, that he told Mr. Burgamy
that he didn't need the Union representative and the Union represent-
ative left. Mr. Burgamy states that he was denied Union represent-
ion by Honea at this stage of the grievance procedure. 9/ Maj. Honea
states that Mr. Burgamy then, in a loud voice abused him concerning
his refusal to allow Union representation.

Later the same day Maj. Honea sent for Mr. Burgamy in order
to "counsel" him concerning the abusive language incident.
Mr. Burgamy reported to Maj. Honea's office and stated that he wanted
a Union representative present. Maj. Honea advised Mr. Burgamy that
he did not need a Union representative. Mr. Burgamy left and return-
ed with the Shop Steward. The Union representative reamined while

6/ There was no negotiated grievance. The procedure
followed was the Texas Air National Guard's own grievance
procedure.

7/ The Union representative was not called as a witness.

8/ Because of the confusion in Mr. Burgamy's testimony with

respect to this meeting, I credit Col. Millson's version
of this meeting.

9/ Maj. Honea later discovered that Mr. Burgamy had apparently

already started to process a grievance and that this was part
of the procedure. Maj. Hone states that he did meet with
Mr. Burgamy and the Union representative on the next day.
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Major Honea read to them an adverse letter he proposed to place in
Mr. Burgamy's personnel file. They then discussed this proposed
action 10/.

Mr. Burgamy testified that he was denied a Union representative
at a May 3, meeting with Col. Millson at the third step of the
grievance procedure.
that Union representatives were present and that among other items,
Col. Millson's disapproval of Mr. Burgamy's instance upon Union
representation at counselling sessions was discussed. The report
also indicated that Col. Millson referred to the processing of these

Col. Millson's report of that meeting indicates

grievances by Mr. Burgamy and the Union as harassment of management.ll/

The grievance was then appealed to the Adjutant General of the Texas
ANG, who did not rule upon it because of Mr. Burgamy's impending
separation.

C. June 5, 1972 Grievance

On or about May 19, 1972 a dispute arose concerning an incident
when Mr. Burgamy came to work in civilian clothes instead of in
uniform as required by the base commander. During the latter part
of May, Mr. Burgamy was called into Col. Millson's office for a
counselling session concerning Burgamy's appearing in civilian
clothes. Mr. Burgamy, fearing a reprimand, requested Union repre-
sentation at the counselling session. Mr. Burgamy states that he
was told by Col. Millson that he did not allow Union representation
at counselling sessions. Mr. Burgamy states he was unrepresented
by the Union at this session. Col. Millson questioned Mr. Burgamy
about being out of uniform. This meeting resulted in Mr. Burgamy:.
receiving a letter of "Adverse Personnel Action" dated June 1, 1972.
Col. Millson generally denied that he ever refused to allow
Mr. Burgamy to have Union representation. However,.in light of his
position as set out in his memorandum of the May 3 grievance meet-

ing, discussed above, I credit Mr. Burgamy's version of this meeting.

Mr. Burgamy then utilized the informal grievance procedure and

was not denied Union representation during these informal procedures.

The formal grievance procedures were then initiated on June 5, 1972.

10/ Maj. Honea states that although he normally does not allow Union
representatives at counselling sessions, he has never denied
Mr. Burgamy the request to have a Union representative present.

11/ Union official Nicklas states that at one grievance meeting
involving Mr. Burgamy, he was not sure which one, he was told
by Col. Millson that the Union was soliciting grievances and
harassing him and the superiors.
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Mr. Burgamy's testimony 1s somewhat confusing with respect to
whether he was denied Union representation at the 1lst level.
agree that he had Union representation at the 2nd level.

Mr. Burgamy testified that at the 3rd level, before Col. Millson,
he came with his Shop Steward but that Col. Millson asked the Shop
Steward to leave. He did not recall whether the Shop Steward left
and Col. Millson's testimony and his report of that meeting showed
two Union representatives were present. 12/ Col. Millson testified
that he never denied Mr. Burgamy Union representation at any
grievance meeting. I find that the weight of the evidence
establishes that Mr. Burgamy was not denied Union representation at
this meeting. 13/ Col. Millson's report of the grievance meeting
agaln referred to the filing of this grievance as harrassment.

All

This grievance and the validity of the June 1, adverse action
letter was not ruled upon by the Adjutant General's office because
of Mr. Burgamy's pending termination.

D. July 31, 1972 Grievance

An informal grievance was instituted concerning alleged abuse
of sick leave by Mr. Burgamy. This was handled informally and
there is no allegation that during this matter Mr. Burgamy was
denied Union representation.

E. Other Aspects of Mr. Burgamy's Civilian Employment

Mr. Burgamy, as indicated above, filed a number of grievances
and requested Union representation in them all. Since April 1972
he filed more formal grievances than any other Union member at
Hensley Field. 14/ Similarly the evidence established Mr. Burgamy
had a habit of stopping by Col. Millson's office, often with a
Union representative to discuss various work related matters.
Col. Millson testified that he considered Mr. Burgamy to be dis-
satisfied with everything and a troublemaker; it was clear from
Maj. Honea's testimony that he held the same opinion of Mr. Burgamy.

12/ One didnot testify and the other Mr. Nicklas, did not testify

with respect to whether or not he was present.

[
N

Mr. Burgamy's recollection of this meeting seemed confused
and, in light of the report of the meeting and Burgamy's

own statements that he usually did have Union representation
at grievance meetings, Col. Millson's testimony is credited.

Of 8 grievances filed Mr. Burgamy was responsible for 3.
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Mr. Burgamy was terminated as of September 30, 1972 because his
military enlistment in the Texas Air National Guard had terminated.

3. Military Career

Mr. Burgamy joined the 136th Supply Squadron in his military
capacity in November 1971 after he had failed to complete his
"boomer training" and after he had been unable to permanently
transfer into an engineering unit. He was advised by Col. Millson,
who was the Commander of the 136th and therefore his military
superior, both by letter and orally, concerning the appropriate
uniform for his first UTA. 15/ Mr. Burgamy attended the first UTA
in the improper uniform and was made to go home and change his
uniform. 16/

A. CDC Training Course

Col. Millson advised Mr. Burgamy that he was required to
enroll in and complete a supply CDC course 17/ when Mr. Burgamy
first joined the 136th Supply Squadron. Col. Millson testified that
soon thereafter he learned that Mr. Burgamy had not signed up for
the course so in January 1972 he again instructed Mr. Burgamy of
the CDC requirement. Again Col. Millson testified, he learned
in February that Mr. Burgamy had not yet enrolled in the course.
Col. Millson further testified that on a number of occassions he
"counselled" and advised Mr. Burgamy that he was required to
complete the CDC and finally that such completion was essential if
he wished to remain in the Unit. Mr. Burgamy did not complete any
volume of the course.

Mr. Burgamy admits that he was asked to take the CDC and that
he did not complete it. He denied that he was ever "counselled" on
his failure to complete the course. Mr. Burgamy contends he did
not know how long he had to finish the CDC. Although he did
apparently sign a document on December 6, 1971 acknowledging that
he had to complete the course within 6 mos. of December 9, 1971,

15/ UTA stands for "Unit Training Assemblers". These are the weekend
or evening training periods required of members of the National
Guard.

16/ This was not marked on Mr. Burgamy's military record.

17/ "Career Development Course", These are training courses required
of members of the Air National Guard. They are related to the
individuals military specialties. They are composed of a series
of "volumes" which are in the nature of workbooks which the
individual works upon, completes and then turns in or mails
back. They are similar to correspondence courses.
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there was apparently some confusion because the CDC he received
in the mail gave him a longer period of time to complete the
course.

Col. Millson determined that Mr. Burgamy would not be reenlisted
when his enlistment in the National Guard expired on September 25,
1972. As a result Mr. Burgamy first received a letter dated
August 24th advising him of this. Mr. Burgamy requested more detail
and he received a letter dated September 5, 1972 from Col. Millson
which stated that Mr. Burgamy was not being reenlisted because he
had not completed a single volume of his CDC despite the fact that
he had in writing acknowledged it was to be completed not later
than May 1972. The letter further states that Mr. Burgamy had
been "counselled" "many times" by his trainer, Unit training
Supervisor and Unit training officers regarding this requirement
of completing the training course 18/ as well as by Col. Millson.
The letter went on to state: "In weighing the obvious need for
further training, your failure to respond to counselling and your
impertinent manner in dealing with superior officers and airmen
against your potential value to the unit, it was determined not to
be in the best interest of the unit to approve your enlistment."

Mr. Clyde Clay who was an Air Technician for 18 years and a
member of the Texas Air National Guard at Hensley Field for 19
years testified that he never completed a CDC in his particular
job career field. Mr. Burgamy had completed a CDC, including one
in the Supply field. Mr. Clay and Mr. James Nicklas, an Air
Technician and member of the Texas Air National Guard for 17 years
stated that they did not know of anyone being denied reenlistment
for not completing a CDC.

B. Other Military "Incidents"

Sgt. Charles W. Davis testified that he was the First Sargent
of the 136th Supply Squadron and Mr. Burgamy's superior and that on
one occassion he called Mr. Burgamy aside and reprimanded him for
wearing his nhat improperly. He states that they had an altercation
and that Mr. Burgamy's responses were impertinent and improper.

He drew up charges on this matter, but his then immediate superior,
Lieutenant Roberts, tore thea up and would not process them.
Sgt. Davis states that Mr. Burgamy was a bad influence on the men

18/ None of these individuals were called to testify concerning
these counselling sessions.

t
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that worked with him and made them unhappy and dissatisfied. On
another occassion Sgt. Davis and Mr. Burgamy had words because
Mr. Burgamy protested Sgt. Davis' use of profane language after
he, Sgt. Davis, had received an injection.

Col. Millson testified that Mr. Burgamy was told on one or
two occassions that his attitude and training were sufficiently
bad to result in his non-reenlistment. However, no record of
these alleged counselling sessions , shortcoming or failure to
complete the CDC were entered on Mr. Burgamy's military Form
623 19/ nor any where else on Mr. Burgamy's military record.
There was a Military "Personal Information Form" prepared by
Captain Temmesfield, at the time one of Mr. Burgamy's military
superiors, which noted on a line called "Personal interest, hobbies"
that Burgamy was "Member of American Federation of Government
Employees." Mr. Burgamy gave Capt. Temmesfield some of the informat-
ion needed to fill out the form in about May of 1972, but did not
tell him about the Union. Mr. Burgamy was given a copy of this
form at the last UTA he attended.

C. Appeal of Refusal to Reenlist Mr. Burgamy

By letter dated September 6, 1972, addressed to the Commander
of the 136th Air Refueling Group Mr. Burgamy sought Review of
Col. Millson's decision in accordance with Section 1104 of the
Texas Code of Military Justice. This letter was acknowledged by
Maj. General Ross Ayers, the Adjutant General of the Texas Air
National Guard by a letter of September 9, 1972, in which General
Ayers advised Mr. Burgamy that if he desired to submit a "written
statement, evidence in writing or a written brief to support your
contentions,"” he should mail them no later than September 18, 1972.
Mr. Burgamy in a letter dated September 14, asked Maj. General Ayers
to investigate the matter personally. The letter states that the
information Maj. General Ayers had on hand was not sufficient and
that Mr. Burgamy can support his case with "witness and testimony" .
He requested that he and his representative be present during the
personal investigation.

Maj. General Ayers replied by letter dateq September 22, 1972,

19/ A form that presumably provides space for notations and comments
concerning a persons performance, skill level, etc.
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which stated:

"1. I have considered your request under Section 1104
of the Texas Code of Military Justice. Accordingly,
a review of your military service has been conducted,
and I find that you have failed to progress in train-
ing and other related military matters as you agreed
to do.

2. I have reviewed all of the information in your file
and the letter submitted by you dated 15 September
1972.

3. I have decided, under criteria set forth in ANGM
39-09, paragraph 2-1, that your commander's
decision regarding your application for reenlistment
was correct and his action is hereby sustained.”

There was apparently no further appeal available.

Discussion and Conclusion

I. Was Mr. Burgamy denied Union representation in
violation of Sections 19(a) (1) and (6) of the Order

The record establishes that Mr. Burgamy was denied Union
representation by management officials on two occassions.20/
On the first day he attempted to talk to Maj. Honea concerning
changes in his job. Maj. Honea would not allow the Union
representative to be present. Upon discovering that a grievance
concerning the job change was filed Maj. Honea did, the very
next day meet with Mr. Burgamy and his Union representative
concerning the grievance. 1In so far as this is alleged to be
a refusal of the Respondent to allow Mr. Burgamy to be repre-
sented by the Union in a grievance, under the Respondent's
own grievance procedure, it is concluded that it was at most
a misunderstanding by Maj. Honea as to whether a grievance was

20/ Although there were some allegations that Mr. Burgamy may
have been denied Union representation on other occassions
the credited evidence only established two such instances.
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pending. It was remedied immediately, therefore with respect to the
grievance. If any rights of the employees or the Union as
protected by the Order, were interfered with it was to an insignif-
icant degree. In so far as this meeting was to be as Maj. Honea
originally considered it to be, an informal chat or conversation
concerning the job changes, the Union was not entitled by virture

of Section 10(e) to be present 21/ and hence Mr. Burgamy was not
entitled to have a Union representative present at such informal
conversations. U.S. Department of Army, Transportation Motor Pool,
Fort Wainwright, Alaska, A/SLMR No. 278.

The second incident occurred in connection when Col. Millson,
Mr. Burgamy's third line supervisor, called in Mr. Burgamy to a
counselling session concerning his being out of uniform.
Mr. Burgamy was denied permission to have a Union representative
present at this meeting. Mr. Burgamy feared that some adverse
action might be taken and at the the meeting he was asked to sign
certain statements concerning his alleged misconduct. As a result
of the meeting Mr. Burgamy received an "Adverse Personnel Action"
letter of June 1. These counselling sessions were conducted by
supervisors, involved discussion of employee short-comings, and
on occassion resulted in and involved formal or informal adverse
personnel actions being taken against employees. They could ang
did result in the filing of grievances by the employees in question.
The counselling sessions involved working conditions and work per-
formance. In the incident in question Mr. Burgamy was summoned to
the office of his third line supervisor and confronted with
allegations that he had violated the base wide uniform requirements.22/
Statements were attempted to be taken and as a result of the
counselling session Mr. Burgamy received the "Adverse Personnel
Action" letter dated June 1, 1973. This matter led to a formal
grievance being filed. It is concluded that this counselling
session was a "formal discussion" within the meaning of Section 10 (e)
of the Order. Cf. U.S. Army Headquarters. U.S. Army Training Center,
Infantry, Fort Jackson Laundry Faciltiy, Fort Jackson, South Carolina,
A/SLMR No. 242 and U.S. Department of the Army, Transportation Motor
Pool, Fort Wainwright, Alaska, supra. Therefore the Union was entitled

21/ It is not being decided whether the job changes were matters
that the Union was entitled to bargain about.

22/ Mr. Burgamy had already discussed this matter with his two
lower level supervisors.
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to be present and the refusal to allow it to represent

Mr. Burgamy at the counselling session violated Section 19 (a) (6)
of the Order. Similarly it was concluded that Mr. Burgamy was
entitled to be represented by the Union at the counselling
session and the refusal to permit it violated Section 19 (a) (1)

of the Order. U.S. Department of the Army, Transportation Motor
Pool, Fort Wainwright, Alaska, supra. 23/ It is further concluded
that there was a general policy against permitting Union represent-
atives at such counselling sessions and that, for the aforesaid
reasons, such a policy violates Sections 19(a) (1) and 19(a) (6) of
the Order. At the counselling session with Maj. Honea,

Mr. Burgamy's 2nd line supervisor, concerning his abusive language
when protestlng the refusal to allow a Union representative at

the grievance meeting Mr. Burgamy was told that he didn't need a
Union representative. It was noted, despite this, that he did go
and get a Union representative who remained while Maj. Honea read
Mr. Burgamy the reprimand letter that he proposed to put in

Mr. Burgamy's personnel file. Again this matter led to a formal
grievance being filed. This statement by Maj. Honea would naturally
discourage Mr. Burgamy from exercising his right to be represented
at the counselling session by his collective bargaining agent and
thereby violates Section 19(a) (1) of the Order.

23/ Even if these counselling sessions were not considered
"formal discussions" within the meanlng of Section 10(e),
they are the type of meetings concerning an employee's
working conditions and possible adverse actions, that, in
order to effectuate the purpose of the Order, require
a conclusion that the employee is entitled to represent-
ation by his collective bargaining agent. Refusal to
permit such representation violates Sections 19 (a) (6)
and 19(a) (1) of the Order. Although not controlling
precident, the reasoning of the cases in the private
sector seems persuasive, e.g., Quality Manufacturing
Co., 195 NLRB No. 42 and Mobil 0il Corp., 196 NLRB
No. 144.

See Arkansas National Guard, A/SLMR No. 53.

i
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II. Was Mr. Burgamy discharged in Violation of Section

19 (a) (2) of the Order.

A. Reviewability of the Decision not to Reenlist Mr. Burgamy

It is the Respondent's contention that the decision not to
reenlist Mr. Burgamy as a member of the Texas Air National Guard
is not reviewable under Executive Order 11491 because membership,
enlistment, and reenlistment in the Air National Guard has been
delegated to the States and is their sole responsibility. 24/
The Activity further contends that because the Federal law
requires that civilian employees of the National Guard be members
of the National Guard, 25/ Mr. Burgamy's discharge as a civilian
employee because he was no longer a member of the National Guard
was required by law and is therefore also non-reviewable.

These contentions are rejected at least in so far as they may
affect the discharge of Mr. Burgamy from his civilian employ. The
Assistant Secretary has held in both representation and unfair labor
practice situations that the Order applies to civilian employees of
the National Guard and protects the rights of the employees. 26/

24/ 32 USCA, App. Section 564.14(b) and Section 564.18(b) and
32 USCA Section 302.

25/ 32 USCA Section 709.

26/ Mississippi National Guard A/SLMR 20; Department of Defense,
T Florida Army National Guard A/SLMR 38; Ohio Air National
Guard A/SLMR 44; California Army National Guard A/SLMR 47;
Arkansas National Guard A/SLMR 53; Alabama National Guard
A/SLMR 67; Virginia National Guard A/SLMR 69; Georgia National
Guard 74; Illinois Air National Guard A/SLMR 101; Illinois
Air National Guard A/SILMR 105 and A/SLMR 225; California

Air National Guard A/SLMR 252; Pennsylvania National Guard
A/SLMR 254; and California Air National Guard A/SLMR 147

and A/SLMR 259.

43

-14-

In such circumstances it would wholly frustrate the purpose and
aims of the Order, if it and related statutes and laws were read

to permit the Texas Air National Guard to avoid the requirements

of the Order and the protection afforded civilian employees merely
be affecting the employee's military status. Therefore, although
perhaps the decision not to reenlist Mr. Burgamy may not in and of
itself be reviewable under the Order, in the classical sense, (i.e.,
a remedial order that would order the Texas Air National Guard to
reenlist him and not affect the civilian employment) it is review-
able to the extent of determining whether the military discharge
was being used to interfer with and coerce civilian employees

of the Texas Air National Guard in the exercise of their rights

as protected by the Order and to ultimately accomplish Mr. Burgamy's
discriminatory discharge from his civilian employ. 27/

The Order, therefore, must permit a determination to be made
as to whether the reasons upon which the decision not to reenlist
Burgamy was based were mere pretexts and whether the actual reason
was because Mr. Burgamy had engaged in activity protected by the
Order and it was recognized that the military discharge would
necessarily result in his discharge from his civilian employ be
the National Guard.

The Respondent contends that in any event Section 19(d) of the
Order 28/, because there was an appeals procedure available to
Mr. Burgamy with respect to the decision of the Texas Air National
Guard not to reenlist him. 29/ would bar any review of the decision

27/ The cases cited by the Respondent in its support of the
contentions that the decision by the Adjutant General
of the Air National Guard not to reenlist Mr. Burgamy are
inapposite. Although it should be noted that in
% Major General Sylvester T. Del Crso, Adjutant General of
Ohio, et al (Case No. CA 69-382) (ED. Ohio 1971), the court did
in fact review whether the evidence established that the Ohio
National Guard abused its discretion by discharging Plaintiff
because of his Union activities. The court found that "Plaintiff
was not denied reenlistment because of Union activities."

Section 19(d) provides: "Issues which can properly be

raised under an appeals procedure may not be raised under this
section. Issues which can be raised under a grievance procedure
may, in the discretion of the aggrieved party, be raised under
that procedure or thg complaint procedure under this section but
not under both procedures. Appeals or grievance decisions shall
not be construed as unfair labor practice decisions under this
r.:der nor as precedent for such decisions. All complaints under
chis section that cannot be resolved by the parties shall be
filed with the Assistant Secretary."

Mr. Burgamy was advised that he had no appellant rights with
respect to his discharge from his civilian employ.
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not to reenlist Mr. Burgamy. The appeals procedure is set
forth in Section 1104, Texas Code of Military Justice. 30/

In the subject case Mr. Burgamy, upon requesting review of
Col. Millson's decision not to reenlist him, was advised by the
Adjutant General "Should you desire to submit any written state-
ment, evidence in writing or a written brief to support your
contentions, please mail them no later than 18 September 1972."
Mr. Burgamy wrote back on September 15, 1972 stating that the
record, as it then existed was not sufficient and that he could
support his case with "witness" and testimony at Hensley Field.
Mr. Burgamy further requested that he and his representative be
allowed to be present at the investigation. The Adjutant
General in his letter of September 22, 1972 sustained the
decision not to reenlist Mr. Burgamy. He did not address him-
self to Mr. Burgamy's request for an opportunity to be present
and submit testimony and his position 31/ nor did he give
Mr. Burgamy an opportunity to submit evidence or set forth
his position in another form.

It is concluded that the record does not establish that
Section 1104 Texas Code of Military Justice in its face or as
interpreted permitted Mr. Burgamy to seek consideration of whether
he was denied reenlistment in the Texas Air National Guard be-
cause he engaged in activity protected by the Order. Therefore
the record fails to establish that, within the meaning of
Section 19(d) of the Order, the issue of whether Mr. Burgamy
was denied reenlistment for discriminatory and unlawful reasons
under the Order, could be raised under "an appeals procedure." 32/
Therefore it is concluded that Section 19(d) of the Order does
not bar consideration of whether Mr. Burgamy was denied reenlist-
ment for discriminatory reasons and in order to affect his
civilian employment.

30/ Section 1104 provides:
Complaints of Wrongs

Sec. 1104. Any member of the state military forces who
believes himself wronged by his commanding officer, and who
upon due application to that commanding officer, is refused
redress, may complain to any superior commissioned officer,
who shall forward the complaint to the Governor or Adjutant
General.

31/ The Adjutant General did state that he reviewed the file and
T  "the letter by you dated 15 September 1972."

32/ United States Postal Service, Berwyn Post Office, Illinois,

~— A/SIMR No. 272 is distinguishable because the Assistant
Secretary made a finding that the appeals procedure, on its
face, permitted the unfair labor practice issues to be raised.
In the subject case the provisions are so vague and the procedures
apparently so amorphous that it can not even be determined
whether any real "appeals procedure" actually exists.
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B. The Discharge

The reason given by the Respondent for its refusal to reenlist
Mr. Burgamy was primarily his failure to complete a CDC. Yet the
evidence establishes that there was at least some confusion as to
how long Mr. Burgamy had to complete this course. Further I find
that Mr. Burgamy was not advised of the possible consequences of
his failure to complete the CDC. 33/

Long time employees and members of the Texas Air National Guard
testified that they never recalled any other case in which a person
was denied reenlistment because of a failure to complete a CDC.

The record disputes Col. Millson's statement that all persons had
to complete a CDC in his speciality or be discharged. One employee,
an Air Technician for 18 years and a member of the Texas Air
National Guard for 19 years testified that he had never completed a
CDC in his speciality. 34/ The other reasons given to Mr. Burgamy
for the decision not to reenlist him were his failure to respond to
the "counselling” and his "impertinent manner in dealing with
superior officers and airmen." However, the only examples of such
conduct presented at the hearing were his failure to wear the proper
uniform at the first UTA he attended 35/, the incident that occurred
with Sargent Davis concerning the improper wearing of his hat soon
after Mr. Burgamy joined the 136th 36/ and his protesting to

Sgt. Davis, concerning Sgt. Davis' use of profanity when receiving
an injection.

Col. Millson's testimony establishes that it was very difficult
distinguishing when he and others were acting and performing in their

33/ Although Col. Millson and others allegedly counselled Mr. Burgamy
as to what would happen if he failed to complete the course,
Mr. Burgamy denies any such counselling. I credit Mr. Burgamy's
version because neither Col. Millson nor anyone else made any
entries on any personnel record noting Mr. Burgamy's training
deficiencies and the counselling meetings. The forms had
space for such entries. It is further noted that none of the
other persons responsible for his training who also allegedlly
counselled Mr. Burgamy with respect to the CDC requirements
were called as witnesses. It is apparent that if this training
was so important that it would justify not reenlisting
Mr. Burgamy, it only seems logical that he not only would have
been counselled and warned but that adequate records and notes
of such counselling and warnings would have been made.

34/ Mr. Burgamy did infact complete one CDC in his speciality.
35/ He apparently always wore the correct uniform after that.

36/ That however, was a single incident, no further action was

taken and there was no notation with respect to it made on
any of Mr. Burgamy's records.
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capacity as civilian employees of the Texas Air National Guard and
in their capacity as members of the Texas Air National Guard.

Col. Millson was Mr. Burgamy's superior with respect to both his
military and civilian duties and Col. Millson made the determination
not to reenlist Mr. Burgamy.

Col. Millson and his subordinates were clearly displeased with
certain aspects of Mr. Burgamy's civilian employment. He filed more
grievances than any other employee and insisted upon having the
Union represent him. He and the Union pursued these grievances
vigorously. In fact Col. Millson accused both Mr. Burgamy and the
Union of harassing him and Mr. Burgamy's other supervisors by the
processing of these grievances. He accused the Union of soliciting
these grievances. Further the record established that Mr. Burgamy
used to complain to his supervisors about the working conditions
and often insisted that the Union be present while he presented
such complaints. Similarly during counselling sessions, when there
was a likelihood of a reprimand or some other such action,

Mr. Burgamy insisted that the Union be present to represent him.

This was not permitted on one occasion and Col. Millson indicated

he did not approve of Mr. Burgamy's insistance on Union represent-
ation at counselling sessions. Mr. Burgamy was clearly, because

of his "grievances" 37/ and his insistance upon Union representation,
considered a troublemaker and disruptive force with respect to his
civilian employment in the Texas Air National Guard. As discussed
above the insistance upon Union representation during grievances

and counselling sessions is a right protected by the Order.

It is concluded that the record as a whole establishes that
the latter conduct by Mr. Burgamy with respect to his civilian
employment was what actually motivated Col. Millson in determining
not to reenlist Mr. Burgamy in the Texas Air National Guard.

Col. Millson it is concluded took this action not because of

Mr. Burgamy's failure to complete the CDC and the other reasons
given by Col. Millson, but rather because Col. Millson did not
approve of Mr. Burgamy's conduct with respect to his civilian
employment and because he knew it would necessarily result in

Mr. Burgamy's being discharged from his civilian employment as an
Air Technician.

This discharge of Mr. Burgamy for the reasons set forth above
interfered with, restrained and coerced Mr. Burgamy and other
civilian employees of the Respondent in the exercise of their rights
assured by the Order and discouraged his membership in the AFGE,
and therefore constituted a violation of Sections 19(a) (1) and
19 (a) (2) of the Order.

37/ In the broad sense.
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It is concluded based on the foregoing that the discharge
of Mr. Burgamy by the Texas Air National Guard because he
engaged in the above conduct which is protected by the Order,
violates Section 19(a) (1) and (2) of the Order.

C. The Remedy

In light of the conclusion that Mr. Burgamy was denied
reenlistment in the Texas Air National Guard in order to
bring about his discharge from his civilian employment in
violation of Sections 19(a) (1) and 19(a) (2) of the Order,
the question of appropriate remedy is raised.

Since the Order only applies to Mr. Burgamy's civilian
employment it is concluded that the remedy in this case should
be limited. Therefore, it will be recommended that Respondent
should offer Mr. Burgamy his former or substantially equivalent
employment as a civilian employee of the Texas Air National
Guard. 38/ It is further concluded that in order to place
Mr. Burgamy in the same position he would have been in, had
he not been discharged in violation of Sections 19(a) (1) and
19(a) (2) of the Order, the Respondent should reimburse him
and make him whole for any wages and earnings he lost as a
result of the discriminatory discharge 39/ less his interim
earnings. The remedy has long been recognized in the private
sector as appropriate to remedy discriminatory discharges,
e.g., F. W. Woolworth Co., 90 NLRB 289; Golden Hours Convel-
esent Hospital, 182 NLRB 817 and NLRB v. Seven-Up Bottling
Company, 344 US 344. Similarly Mr. Burgamy is entitled to be
paid a reasonable interest on the sum he is to receive for
the period of time he was denied the use of these back wages. 40/
It is concluded that reasonable interest is 6% per annum.

RECOMMENDATIONS

Having found Respondent has engaged in various conduct
which is violative of Sections 19(a) (1), (2) and (6) of the
Order, I recommend that the Assistant Secretary of Labor for
Labor-Management Relations adopt the following order designed
to effectuate the purpose of Executive Order 11491:

38/ It is presumed that the Texas Air National Guard will do
all things legally necessary to effect this reemployment.

39/ The period covered would be from September 30, 1972, the
date of Mr. Burgamy's discharge, until the date he is of-
fered reinstatement.

40/ Although not binding precedent, the reasoning in Isis
Plumbing & Heating Company, 138 NLRB 716 seems persuasive.




Pursuant to Section 6(b) of Executive Order 11491 and Section
203.25(a) of the Regulations, the Assistant Secretary of Labor for

-19-

Recommended Order

Labor Management Relations hereby Orders that the Department of
Defense, National Guard Bureau, Texas Air National Guard shall:

1. Cease and desist from:

(a)

(b)

(c)

Condvcting counselling sessions and other formal
discussions between management and employees
concerning grievances, personnel policies and
practices, or other maters affecting general
working conditions of employees in the
collective bargaining unit without giving

Texas Air National Guard Council of Locals,
American Federation of Government Employees,
AFL-CIO, the employees' exclusive representative,
the opportunity to be represented at such
discussions by its own chosen representative.

Refusing the request made by Mr. James Burgamy
to be represented by a Shop Steward of the Texas
Air National Guard Councils of Locals, American
Federation of Government Employees, AFL-CIO, or
any other representative designated by said
labor organization, at any counselling session
or other formal discussion between management
and Mr. James Burgamy, convened for the

purpose of discussing grievances, personnel
policies and practices, or other matters affecting
general working conditions of employees in the
collective bargaining unit.

Maintaining a policy or rule which does not permit
employees to be represented by the Texas Air
National Guard Council of Locals, American
Federation of Government Employees, AFL-CIO at
counselling sessions or other formal discussions
concerning grievances, personnel policies and
practices or other matters affectlng general
working conditions of employees in the collective
bargaining unit.
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Discouraging membership in Texas Air National
Guard Council of Locals, American Federation
of Government Employees, AFL~CIO, or any other
labor organization by discrimination in regard
to hire, tenure, pramotion or other conditions
of employment.

Interfering with, restraining, or coercing
Mr. James Burgamy or any other employee in
the bargaining unit by denying them the right
to be represented by a Shop Steward of the
Texas Air National Guard Council of Locals,
American Federation of Government Employees,
AFI1~CIO or any other individual designated
to act as a representative of said labor
organization, at any counselling session,
meeting or formal discussion between manage—
ment and employees concerning grievances,
personnel policies and practices, or other
matters affecting general working conditions
of employees in the collective bargaining
unit.

the purpose and provisions of the Executive Order:

(a)

(b)

Offer to Mr. James Burgamy immediate and full
reinstatement to his former job, and if that
job no longer exists to a substantially

equivalent position, without prejudice to his

seniority or other rights and privileges and make him

whole by paying to him a sum of money equal to
that which he would, but for discriminatory
discharge, have earned in Respondent's employ
between the date of the discharge and the date
of Respondent's offer of reinstatement, less
his net earnings elsewhere during said period;
the sum so paid to draw interest at the rate
of 6 percent per annum until paid.

Notify Texas Air National Guard Council of
Locals, American Federation of Government
BEmployees, AFL~CIO, of and give it the
opportunity to be represented at formal
discussions between management and empknmes
oremphmﬁm representatives concerning
grievances, personnal policies and practices,
or other matters affectlng general working
conditions of employees in the collective
bargaining unit by its own chose representative.
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Post at all its facilities in which employees in the
collective bargaining unit represented by the Texas
Air National Guard Council of Locals, American
Federation of Government Employees, AFL~CIO, work
copies of the attached Notice marked “"Appendix"

on forms to be furnished by the Assistant Secretary
of Labor for Labor-Management Relations. Upon
receipt of such forms, they shall be signed by

the Adjutant General of the Texas Air National
Guard and they shall be posted and maintained

by him for sixty(60) consecutive days there-

after, in conspicuous places, including all

places where notices to employees are customarily
posted. The Adjutant General and the Cammanding
Officers at each installation shall take reason-
able steps to insure that such notices are not
altered, defaced, or covered by any other

material.

Pursuant to Section 203.26 of the Regulations, notify
the Assistant Secretary in writing within twenty (20)
days fram the date of this Order as to what steps
have been taken to camply herewith.

APPENDIX
NOTICE TO ALL EMPLYOEES
PURSUANT TO
A DECISION AND ORDER OF THE
ASSISTANT SECRETARY OF LABOR FOR LABOR-MANAGEMENT RELATIONS
and in order to effectuate the policies of
EXECUTIVE ORDER 11491, as amended
LABOR-MANAGEMENT RELATIONS IN THE FEDERAL SERVICE

We hereby notify our employees that:

WE WILL NOT conduct counselling sessions and other formal discussions between
management and employees concerning grievances, personnel policies and
practices, or other matters affecting general working conditions of employees
in the collective bargaining unit without giving Texas Air National Guard
Council of Locals, American Federation of Goverrment Employees, AFI~CIO,

the employees' exclusive representative, the opportunity to be represented
as- such discussions by its own chosen representative.

WE WILL NOT refuse the request made by Mr. James Burgamy to be represented
by a Shop Steward of the Texas Air National Guard Council of Locals,
American Federation of Government Employees, AFI~CIO, or any other

presentatlve designated by said labor organization, at any counselling
session or other formal discussion between management and Mr. James Burgamy,
convened for the purpose of discussing grievances, personnel policies and
practices, or other matters affecting general working conditions of employees
in the collective bargaining unit.

WE WILL NOT maintain a policy or rule which does not permit employees to
be represented by the Texas Air National Guard Council of Locals, American

Sl £ Ot 7
Samuel A. Chaitovitz”
Administrative Law Judge

Dated at Washington, D.C.
July 27, 1973

Federation of Govermment Employees, AFL~CIO at counselling sessions or
other formal discussions concerning grievances, personnel policies and
practices or other matters affecting general working conditions of employees
in the collective bargaining unit.

WE WILL NOT discourage membership in Texas Air National Guard Council of
ILocals, American Federation of Government Employees, AFL~CIO, or any other
labor organization by discrimination in regard to hire, tenure, promotion
or other conditions of employment.
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WE WILL NOT interfer with, restrain, or coerce Mr. James Burgamy or any
other employee in the bargaining unit by denying them the right to be
represented by a Shop Steward of the Texas Air National Guard Council of
Locals, American Federation of Government Employees, AFL~CIO or any other
individual designated to act as a representative of said labor organization,
at any counselling session, meeting or formal discussion between managment
and employees concerning grievances, personnel policies and practices, or
other matters affecting general working conditions of employees in the
collective bargaining unit.

WE WILL offer to Mr. Burgamy immediate and full reinstatement to his former
job, and if that job no longer exists to a substantially equivalent position,
withoug prejudice to his seniority or other rights and privileges and make
him whole by paying to him a sum of money equal to that which he would, but
for discriminatroy discharge, have earned in Respondent's employ between the
date of the discharge and the date of Respondent's offer of reinstatement,
less his net earnings elsewhere during said period; the sum so paid to

draw interest at the rate of 6 percent per annum until paid.

WE WILL notify the Texas Air National Guard Council of Locals, American
Federation of Government Employees, AFL-CIO, of and give it the opportunity-
to be represented at formal discussions between management and employees or
employee representatives concerning grievances, personnel policies and
practices, or other matters affecting general working conditions or
employees in the collective bargaining unit by its own chose representative.

(Agency or Activity)

(Signature)

This Notice must remain posted for 60 consecutive days from the
date of posting, and must not be altered, defaced, or covered by any
other material.

If employees have any questions concerning this Notice or campliance
with its provisions, they may communicate directly with the Regional
Administrator of the Labor-Management Services Administration, United
States Department of Labor, whose address is:Roam 2511, Federal Office
Building, 911 Walnut Street, Kansas City, Missouri 6410€
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January 8, 1974

UNITED STATES DEPARTMENT OF LABOR
ASSISTANT SECRETARY FOR LABOR-MANAGEMENT RELATIONS
SUMMARY OF DECISION AND ORDER OF THE ASSISTANT SECRETARY
PURSUANT TO SECTION 6 OF EXECUTIVE ORDER II491, AS AMENDED

DEPARTMENT OF THE AIR FORCE,
NORTON AIR FORCE BASE, CALIFORNIA
A/SLMR No. 337

This proceeding arose upon the filing of an unfair labor practice
complaint by the American Federation of Govermment Employees, AFL-CIO,
Local 1485 (Complainant) against the Department of the Air Force,
Norton Air Force Base, California (Respondent). The complaint, as
amended, alleged, among other things, that the Respondent violated
Section 19(a)(l) of the Order by assisting and permitting the National
Federation of Federal Employees (NFFE), Independent, Local 687, to
distribute its newspapers in areas where the Complainant has exclusive
recognition; and by allowing NFFE to distribute its newspapers in
Building 502, the location of the Civilian Personnel Office, while not
allowing the Complainant to do so. The Administrative Law Judge issued
a Report and Recommendation in which he recommended that the complaint
be dismissed in its entirety.

Upon consideration of the Administrative Law Judge's Report and
Recommendation and the entire record in the matter, and noting
particularly that no exceptions were filed, the Assistant Secretary
adopted the findings, conclusions, and recommendations of the Adminis-
trative Law Judge. Thus, the Assistant Secretary affirmed the Adminis-
trative Law Judge's finding that: (1) the record did not establish that
the Respondent authorized, approved, knew in advance, or in any way was
responsible for the few isolated incidents where NFFE newspapers were
found in AFGE exclusive areas; and (2) given no disagreement by the
parties over the genmeral terms of the Respondent's distribution policy,
the Respondent properly applied its general policy--limiting the
distribution of a labor organization's literature to those areas where
the employees are exclusively represented by that labor organization-=-
by not allowing the Complainant to distribute its newspapers in
Building 502 where NFFE held exclusive recognitiom.



A/SLMR No. 337 UNITED STATES DEPARTMENT OF LABOR
OFFICE OF ADMINISTRATIVE LAW JUDGES
UNITED STATES DEPARTMENT OF LABOR BEFORE THE ASSISTANT SECRETARY FOR LABOR-MANAGEMENT RELATIONS

WASHINGTON, D.C. 20210
BEFORE THE ASSISTANT SECRETARY FOR LABOR-MANAGEMENT RELATIONS

DEPARTMENT OF THE AIR FORCE, DEPARTMENT OF THE AIR FORCE
NORTON AIR FORCE BASE, CALIFORNIA Norton Air Force Base, California
Respondent
Respondent
and Case No., 72-3620(26)
and CASE NO. 72-3620(26)
AMERICAN FEDERATION OF GOVERNMENT AMERICAN FEDERATION OF GOVERNMENT
EMPLOYEES, AFL-CIO, LOCAL 1485 EMPLOYEES, LOCAL 1485 AFL-CIO
Complainant
Complaint
DECISION AND ORDER Captain Gordon B. Finley, Jr. Esq.
Captain Charles A. Wiest, Esqg.
On October 25, 1973, Administrative Law Judge Samuel A, Chaitovitz Headquarters, 22nd Air Force/JA
issued his Report and Recommendation in the above-entitled proceeding, Travis Air Force Base, California 94535
finding that the Respondent had not engaged in the unfair labor practices For Respondent
alleged in the complaint and recommending that the complaint be dismissed Dolph David Sand, Esq.
in its entirety. No exceptions were filed to the Administrative Law Staff Counsel
Judge's Report and Recommendation. American Federation of Government Employees
1325 Massachusetts Avenue, N.W.
The Assistant Secretary has reviewed the rulings of the Adminis- Washington, D.C. 20005 .
trative Law Judge made at the hearing and finds that no prejudicial For Complainant

error was committed. The rulings are hereby affirmed. Upon consideration

of the Administrative Law Judge's Report and Recommendation and the entire

record in the subject case, and noting particularly that no exceptions

were filed, I hereby adopt the findings, conclusions and recommendations BEFORE: Samuel A. Chaitovitz

of the Administrative Law Judge. Administrative Law Judge

ORDER

IT IS HEREBY ORDERED that the complaint in Case No. 72-3620(26)
be, and it hereby is, dismissed.

Dated, Washington, D.C.
January 8, 1974 ot -fw[

asser, Jr,, /Assistant Secretary of
Labor-Management Relations
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REPORT AND RECOMMENDATION

Statement of the Case

The proceeding herein arose under Executive Order 11491
(herein called the Order) pursuant to a Notice of Hearing on
Complaint issued on May 8, 1973, by the Regional Administrator
of the United States Department of Labor, Labor Management
Services Administration, San Francisco Region.

American Federation of Government Employees, Local
1485, AFL-CIO (herein called the Complainant or AFGE)
initiated the matter by filing a complaint on April 7, 1972,
against the Department of the Air Force, Norton Air Force
Base (herein called !'the Respondent or Activity) alleging that
the Activity violated Sections 19(a) (1) and (3) of the Order
by assisting and permitting Local 687 of the National
Federation of Federal Employees (herein called NFFE) to dis-
tribute its newspapers in areas where AFGE had exclusive
recognition; allowing NFFE to distribute newspapers in the Per-
sonnel Buiding while refusing to allow AFGE to distribute
its newspaper in that building; and by permitting NFFE to
conduct extended membership campaigns while denying the same
priveleges to AFGE.l/ The complaint was amended by AFGE by
letter dated March 12, 1973, deleting "reference to violation
of Section 19(a) (3)" of the Order.2/

A hearing was held before the undersigned on June 11,
1973, in Los Angeles, California. AFGE and the Activity were
represented by counsel and were afforded full opportunity to
be heard, to adduce evidence, and to examine as well as cross-
examine witnesses. Thereafter both Complainant and Respondent
were afforded an opportunity to file briefs.3/

1/ At the hearing, no evidence was introduced concerning the

~  membership drive issues. A motion by the Activity to
dismiss these allegations was not opposed or objected to
by AFGE and was granted by the undersigned.

2/ The Notice of Hearing on Complaint therefore only referred

- to the allegation that Section 19(a) (1) of the Order had
been violated.

3/ Complainant did not file a brief. Respondent's brief was
- filed August 31, 1973. Although Captain Finley Fepresented
the Activity at the hearing because of Captain Finley's
transfer, Respondent substituted Captain Wiest afFer the

hearing closed and Captain Wiest submitted the brief.
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. Upon the egtire record in this case, from his ob-
servatlo§ of the witnesses and their demeanor, and from all
the testimony and evidence adduced at the hearing, the under-

signed makes the following findings, conclusions and recommendations:

Findings of Fact

In June 1970, a representation election was held among
a residual u7it of the civilian employees at the Norton Air
Force Base.4/ fThis election was inconclusive and a runoff
election was conducted about one month later. NFFE received a
majority of the votes cast and on March 30, 1971, a Certification
of Representative to this effect was issued by the Los Angeles
Area Administrator of the Labor Management Services Administration
of the Department of Labor.

By letter dated April 9, 1971, the Activity advised AFGE
of the NFFE certification. The letter also advised AFGE that pur-
suant to the Order and Air Force Manual the dues withholding
arrangement had to be revised and further that "The termination
of formal recognition will limit your activities to your ex-
clusive units. Henceforth, distribution of your organization
newspapers and other literature regarding your activities must
be confined to those exclusive units."5/

4/ Exempted from the unit were those employees employed in
the following units which were represented by AFGE:

l. Fire Department, 63rd Civil Engineering Squadron;

2. 63rd Security Police Squadron;

3. 1965th Communication Squadron (In some of the documentary
exhibits,this is apparently referred to as the 2193rd
Communication Squadron);

4. Nonappropriated Fund employees; and

5. Warehouse employees of the Army and Air Force Exchange
Service.

5/ At that time the Air Force Manual 40-13 chapter 1, paragraph

1-4(a) provided:

"Subject to these restrictions, to normal security
limitations, and reasonable restrictions with regard to
-the frequency, duration, locations, and number of per-
sons involved in such activities, labor organization
rgpresentatives may, upon request, post or distribute
literature or hold organization meetings at the activity.
Permission may be withdrawn, however, with respect to

any such activities which interfere with the work of the
activity. Permission is not extended for such activities
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The Civilian Personnel Office (CPO) at Norton Air Force
Base is situated in Building 502. As a result of the repre-
sentation election described above, NFFE had been certified and
recognized as the exclusive collective bargain representation
of the qualified civilian employees in the CP0.6/ Approximately
75 percent of the civilian employees at Norton Air Force Base
have business in this building at sometime during their govern-
ment service. On or about September 1971 AFGE became aware
that NFFE had a pile of its newspapers "The Federal Employee,"
stacked for free distribution in the lobby of Buidling 502.7/
Subsequently as new editions of "The Federal Employee" were
issued, they were placed for free distribution in the lobby
of Building 502. AFGE was denied permission to place newspaper:
there because NFFE had exclusive recognition in Building 502.8/

On one occassion in September 1971, a stack of NFFE
newspapers was found in Building 477. AFGE is the exclusive
representative of the civilian-employees in that building and NF
represents no employees located there. AFGE complained to the
Activity about the presence of the NFFE newspapers in Building
477. The newspapers were immediately removed by AFGE and the
newspapers did not reappear. No evidence was introduced that
the Activity placed these newspapers or authorized, condoned
or even knew in advance that NFFE papers would be left in
Building 477.9/

Footnote 5 continued

in a unit where another labor organization has
been granted exclusive recognition unless a valid,
timely challenge to such recognition has been filed
and rules for election campaigning adopted."
Reference to this limitation on distribution of union pub-
blications where another union is the exclusive representat
was deleted in May 1972. The distribution policy was stil
followed:at the Norton Air Force Base.
6/ AFGE does not have exclusive recognition for any employees
in Building 502.
7/ On occassion these newspapers contained application for
membership in NFFE.
8/ There is some conflict in the testimony whether AFGE re-
peadedly asked permission and whether they complained about
the refusal to allow AFGE to leave papers in Building 502
while allowing NFFE to do so. The Activity's witness
testified concerning the period after December 1971 that
AFGE when complaining about the NFFE newspaper in Building

502 merel omplained about_the fact tha FFE won the
representgtgonpelectgon. Although the d&f erence in the

various versions are not too great, I credit the version of

the AFGE witness to the effect that repeated requests for

permission to distribute their newspaper were made and com-

plaints were made about the refusal to grant such permissio
9/ No evidence was submitted as to who was responsible for

the placement of these NFFE newspapers.

Individual copies of NFFE newspapers were found on a
few occassions in other buildings where AFGE was the exclusive
representative. No evidence was introduced that the Activity
placed these newspapers or aythorized, condoned or knew in
advance of these incidents.l0.

AFGE complained to the Activity about the above incidents
as alleged violations of the distribution rule. AFGE was
advised that an investigation would be conducted by the Activity.
No evidence was introduced as to the extent of any such investigation.

On at least one occassion during the period in question,
the AFGE newspaper was placed in an area where NFFE was the
exclusive representative.ll/ AFGE removed these papers when
requested to do so by the Activity.

In Building 534, AFGE represents the civilian employees
of the 1965th Communication Squadronl2/ and leaves its news-
papers in the lobby. Also located in Building 534 is the Em-
ployees Credit Union and it is open to and used by the employees
of the entire base. All employees of the post can come and
relax at the Galaxy Club, a type of restaurant, or cocktail
lounge located on the grounds of the Norton Air Force Base.
The Galaxy Club employees are represented by AFGE. AFGE has not
left its papers at the Galaxy Club, although they have not
been forbidden to do so and the AFGE vice president didn't know
why their papers were not distributed at the Galaxy Club.

Contention of the Parties

AFGE contends that the Activity violated Section 19(a) (1)
by: (1) allowing NFFE to distribute its newspapers in areas
where AFGE is the exclusive representative and (2) not allowing
AFGE to distribute its newspapers in the CPO, while allowing
NFFE to distribute its newspapers there.

10/ No evidence was submitted as to who was responsible for
the placement of these NFFE newspapers.

11/ The "SAMSO complex".

12/ 1965th is located in a number of buildings.



With respect to the latter point AFGE contends that the
CPO is a unique area and, even though NFFE represents the
employees located there, to allow NFFE this advantage of dis-
tributing its newspapers violates Section 19(a) (1) .13/ AFGE
made it quite clear, however, it was not alleging as a
violation of the Order that the Air Force Policy and the
existing practice at the Activity of limiting a labor organization's
right to distribute literature solely to those areas where the
labor organization was the exclusive representative. Rather
AFGE contends solely that the application of the policy to
the CPO, an allegedly unique area, violates Section 19 (a) (1)
of the Order.

The Activity contends that it did not violate Section
19(a) (1) of the Order because the application of its literature
distribution policy to the CPO was proper and because it was
not responsible for the distribution or appearance of the NFFE
newspaper in the areas represented by AFGE. The Activity
further contends that AFGE's unfair labor practice charges
were untimely filed and that NFFE was a necessary party to
the subject proceeding.l4/

Conclusions of Law

AFGE has made it quite clear that it is not attacking,
or alleging as a violation of the Order, the Activity's
general policy of limiting the distribution of a labor or-
ganization's literature to those areas where the employees
are exclusively represented by that labor organization. Neither
AFGE nor the Respondent addressed itself, in briefs or oral
argument, to any attack on this general distribution policy.
Therefore, I conclude that this matter is not be-
fore me and no conclusion as to its legality is made herein.
However, without ruling upon it, for the purposes of writing
this decision only, this distribution policy will be considered
to be lawful and not in violation of the Order.

13/ The allegation that Section 19(a) (3) of the Order had been

- violated had been withdrawn from the complaint by AFGE and
had not been included in the Notice of Hearing.

14/ NFFE did not make an appearance and was not represented at

T  the subject hearing.
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With respect to the Activity's contention that the sub-
ject unfair labor practice complaint was not timely filed, the
alleged incidents involving the refusal to allow AFGE to place
its newspapers in Building 502 commenced in September 1971,
as did the other incidents involving the placing of the NFFE
papers in the AFGE areas. The unfair labor practice charges
were sent by AFGE to the Activity on October 7, 1971, and
February 4, 1972, and the unfair labor practice complaint was
filed on April 7, 1972, all within the time requirements set
forth in §203.2 of the Rules and Regulations. The Activity
alleges that the date of alleged violation should not be
September 1971, but rather April 9, 1971, when AFGE was ad-
vised of the distribution policy. However, as discussed above,
AFGE is not attacking the general distribution polcy. It is
limiting itself to the alleged conduct of the Activity in re-
fusing to allow AFGE to place its newspapers in the CPO and
in permitting NFFE to place its newspapers in the AFGE areas.
It is therefore concluded that the subject unfair labor practice
charges and complaint were not untimely within the meaning of
the Rules and Regulations,l5/ since they specifically bring
into issue the legality of specific incidents that commenced
in September 1971.

The record establishes only a few isolated incidents
where this general distribution rule was possibly violated by
NFFE newspapers being placed in areas where the employees are
represented by AFGE. In all the incidents except one, it
involved only one or two papers. There was no evidence as to
who left these newspapers;1®/ they could have been left by an
employee who had been passing by. The one exception involved
the NFFE papers in Building 477. The record herein does not
establish that the Activity authorized, approved, knew in
advance or in anyway was responsible for any of these incidents.
Further, the record does not establish that the Activity in
any way refused or failed to enforce its general distribution
policy fairly. 1In light of the foregoing, it is concluded
that with relation to these incidents the Activity did not engage
in any conduct which violated Section 19(a) (1) of the Order.

15/ This is not in anyway meant to indicate whether any attack
on the existing and continuing distribution policy, would
be barred by the time limitations set forth in the Rules
and Regulations.

16/ It should be noted that no unfair labor practice complaint

was filed against NFFE.



The Activity's literature distribution policy, which is
not under attack and is assumed to be lawful under the Order,
by its terms, applies to the CPO and Building 502. To find the
application of this policy to the CPO unlawful, while not
finding the underlying policy unlawful, would, in effect, re-
quire a rewriting of the clear terms of the general policy.ll
The Order does not bestow upon the undersigned the authority
to rewrite the terms of such policies. Therefore, the policy with
respect to the Ccpo cannot be found to be unlawful without a
finding that the entire policy by its terms is unlawful. Some-
thing that is not alleged, was not argued and therefore, as
discussed above, I am not prepared to do. I am thus constrained
to conclude that the policy with respect to the CPO, in the
framework of the general literature distribution policy does
not interfer with employees exercise of their rights as
protected by the Order.

In any event, it is concluded that the record does not
establish that the CPO and Building 502 are so unique as to
justify a finding that, assuming the basic policy is lawful,
the application of the literature distribution violates Section
19(a) (1) of the Order. AFGE urges such a finding is justified
because 75 percent of all civilian employees appear at the
CPO at some time during their careers. Therefore, allowing
NFFE exclusive right to distribute its newspapers gives NFFE
an unfair advantage.l8,

However, the same consideration would apply to the
Credit Union in Building 534 and the Galaxy Club, two areas
open to and visited by employees from all over the base, where
AFGE, by virtue of its representative status, has exclusive
rights to distribute its newspapers. AFGE did not file a
brief and did not in its oral argument indicate how or why the
CPO should be distinguished from the Credit Union or the
Galaxy Club.

17/ There was no allegation and no evidence submitted to the
effect that the limitation on AFGE with respect to the
CPO was based on any consideration other than the terms
of the general literature distribution policy. Similarly
there was no evidence submitted that this general policy
was not intended to apply to the CPO or that it was being
applied to AFGE but not to other labor organizations.

18/ Even though NFFE represents the employees of the CPO.
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In the circumstances here present, therefore, I con-
clude that the Respondent Activity's application of the literature
distribution policy to the CPO and Building 502 did not con-
stitute a violation of Section 19(a) (1) of the Order.19/

RECOMMENDATION

In view of the findings and conclusions made above it
is recommended that the Assistant Secretary of Labor for Labor
Management Relations dismiss the complaint in its entirety.

Entered at Washington, D.C., this 25th day of October, 1973.

~ ;;/&g//g§?(225212gi%f__

Samuel A. Chaitovitz ~
Administrative Law Judge

19/ In view of this finding it is unnecessary to decide whether
NFFE was a necessary party to this proceeding and whether
the formal papers should have been served upon it.



January 8, 1974

UNITED STATES DEPARTMENT OF LABOR
ASSISTANT SECRETARY FOR LABOR-MANAGEMENT RELATIONS
SUMMARY OF DECISION AND DIRECTION OF ELECTIONS
PURSUANT TO SECTION 6 OF EXECUTIVE ORDER 11491, AS AMENDED

NORTHWEST AREA EXCHANGE (AAFES)
A/SLMR No. 338

This case arose as a result of representation petitions filed by the
American Federation of Govermment Employees, AFL-CIO, Local 1504 (AFGE),
Service Employees International Union, AFL-CIO, Local 49 (SEIU 49), and
Service Employees International Union, AFL-CIO, Local 92 (SEIU 92).

The AFGE requested a unit of all regular full-time and regular
part-time employees, including military personmnel in either of the fore-
going categories, employed by the Northwest Area Exchange, Army-Air Force
Exchange Service (AAFES). The SEIU 92 requested a unit of all employees
at the Vancouver Barracks AAFES Exchange and SEIU 42 sought a unit of
all employees of the Kingsley Field AAFES Exchange, both of which are
satellite exchanges of the Northwest Area Exchange.

The Assistant Secretary found that the unit petitioned for by the
AFGE was appropriate for the purpose of exclusive recognition, noting
the parties' agreement as to the scope of the unit sought as well as
the centralized nature of persomnel and labor relations policies within
the Northwest Area Exchange and the fact that employees at the various
locations throughout the Northwest Area Exchange share the same general
working conditions.

The Assistant Secretary further found that the separate units of
employees petitioned for respectively by SEIU Local 49 and SEIU Local 92
constituted appropriate units. In this connection, particular note was
taken of the facts that the employees in the claimed satellite umnits
have the same immediate terms and conditions of employment, that they
are separated geographically from other employees of the Northwest Area
Exchange and that they do not interchange with employees of the other
components of the Northwest Area Exchange. It was further noted that
the authority to hire and discipline exists at the local level, with
final approval for such actions resting in the Gemeral Manager.

The Assistant Secretary further found that off-duty military
persomnel who worked the requisite number of hours so as to be included
in the categories regular full-time and regular part-time should be
included within the units found appropriate and that because neither
temporary part-time nor on-call employees have a reasonable expectancy
of continued employment, such categories should be excluded from these
units.

Under these circumstances, the Assistant Secretary ordered elections
in the units found appropriate.
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A/SLMR No. 338

UNITED STATES DEPARTMENT OF LABOR
BEFORE THE ASSISTANT SECRETARY FOR LABOR-MANAGEMENT RELATIONS
NORTHWEST AREA EXCHANGE, l_/
(AAFES)
Activity
and Case No. 71-2611

AMERICAN FEDERATION OF GOVERNMENT
EMPLOYEES, AFL-CIO, LOCAL 1504 2/

Petitioner
NORTHWEST AREA EXCHANGE,
(AAFES)
Activity
and Case No. 71-2618

SERVICE EMPLOYEES INTERNATIONAL UNION,
AFL-CIO, LOCAL 92 3/

Petitioner

NORTHWEST AREA EXCHANGE,
(AAFES)

Activity
and Case No., 71-2619

SERVICE EMPLOYEES INTERNATIONAL UNION,
AFL-CIO, LOCAL 49 4/

Peti tioner

I/ The name of the Activity appears as amended at the hearing.

2/ The name of this Petitioner appears as amended at the hearing.
3/ The name of this Petitioner appears as amended at the hearing.
4/  The name of this Petitioner appears as amended at the hearing.



DEGLSLUN AND DinnGrION OF ELECTIONS

Upon petitions duly filed under Section 6 of Executive Order 11491,
as amended, a consolidated hearing was held before Hearing Officer Daniel
Kraus. The Hearing Officer's rulings made at the hearing are free from
prejudicial error and are hereby affirmed.

Upon the entire record in the subject cases, including the brief
filed by the Service Employees International Union, AFL-CIO, Locals 49
and 92, hereinafter called, respectively, SEIU Local 49 and SEIU
Local 92, the Assistant Secretary finds:

1. The labor organizations involved claim to represent certain
employees of the Activity.

2. In Case No. 72-2611, the American Federation of Government
Employees, AFL-CIO, Local 1504, hereinafter called AFGE, seeks an
election in a unit of all regular full-time and regular part-time
employees, including off-duty military personnel in either of the fore-
going categories, employed by the Northwest Area Exchange, but excluding
temporary full-time employees, temporary part-time employees, casual and
on-call employees, confidential employees, employees engaged in Federal
personnel work in other than a purely clerical capacity, professional
employees, management officials, and supervisors and guards as defined
in the Order. 2/ In Case No. 71-2618, SEIU Local 92 seeks an election
in a unit of all employees of the Vancouver Barracks, Army-Air Force
Exchange Service (AAFES) Exchange at Vancouver, Washington, Building 805,
excluding professional employees, employees engaged in Federal personnel
work in other than a purely clerical capacity, management officials
and supervisors and guards as defined in the Order. In Case No. 71-2619,
SEIU Local 49 seeks an election in a unit of all employees of the
Kingsley Field AAFES Exchange, Klamath Falls, Oregon, Building 114 and
Building 120, excluding professional employees, employees engaged in
Federal personnel work in other than a purely clerical capacity,
management officials and supervisors and guards as defined in the Order.

The Northwest Area Exchange contends that the unit sought by the
AFGE is appropriate. On the other hand, it contends that the units
sought by SEIU Locals 49 and 92 are not appropriate because they are
not comprised of employees who share a clear and identifiable community
of interest, and, further, such fragmented units would neither promote
effective dealings nor efficiency of agency operations. 6/

2/7 The unit description appears as amended at the hearing.
6/ There is no history of bargaining with respect to the employees

covered by the petitions filed in the subject cases.
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The Northwest Area Exchange is an administrative subdivision of
the Golden Gate Region, which encompasses the entire West Coast. Its
headquarters is located at Fort Lewis, Washington. In addition to its
headquarters operation, the Northwest Area Exchange operates eight
satellite exchanges located in the states of Washington and Oregon. 7/
There are numerous site exchanges which are annexed to the eight
satellites. 8/ Approximately 750 employees are employed at the various
locations.

The mission of the Northwest Area Exchange is to provide quality
merchandise and services at reasonable prices to members of the military
and authorized patrons on premises throughout the Northwest Area Exchange
Service. A General Manager, stationed at the Fort Lewis headquarters,
is in overall charge of the five primary functions performed by the
Exchange: accounting, food operations, persommel, retail operations
and service operations. Reporting to the General Manager is an
Operating Manager for each subdivision. 9/

Among the employees included in the claimed unit are retail sales
clerks, stock handlers, cashier checkers, gemeral clerks, cooks, food
service helpers, pump island attendants, mobile unit operators, and
counter attendants. With respect to the duties of these employees, the
evidence reveals that retail operation employees perform sales and other
related functions; food service operation employees are engaged in the
preparation and sale of foods and beverages; and pump island attendants
dispense gasoline and oil to automobiles. The record reveals that these
employees are all subject to the same general working conditions and
overall supervision, labor relations policies, grievance procedures,
leave policies, disciplinary policies, promotion policies and training.
Availability of fringe benefits is governed uniformly by an employee's
classification category (e.g., regular full-time, regular part-time,
temporary, or on call).

7/ Of the seven satellite exchanges located in the State of Washington,
Fort Lewis, McChord Air Force Base, Madigan Hospital and Fort Lawton
are located in the Seattle-Tacoma area, while Yakima Firing Center,
Spokane Area Exchange and Vancouver Barracks are geographically
separated by considerable distances. The one satellite exchange in
the State of Oregon is located at Kingsley Air Force Station.

§/ Site exchanges are located at Nanmaimo, Vancouver Island, British
Columbia; Neah Bay, Washington; Kingston, Washington; Mt. Hebo,
Oregon; North Bend, Oregon; Walla Walla, Washington; Othello,
Washington; and Umatilla, Oregon.

9/ The Spokane Area Exchange is the only exchange within the Northwest

Area Exchange which has an Exchange Manager. Further, the Spokane
Area Exchange, unlike the smaller satellites, employs a Personnel
Supervisor as well as several clerical employees.
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The evidence further establishes that local managers, such as those
located at the Vancouver and Kingsley satellites, have the authority to
hire, fire, discipline and counsel employees, subject to final approval
by the General Manager. In this connection, the record shows that most
hiring occurs among potential employees residing in the same geographic
area in which a particular exchange is located. Further, there is
little or no employee interchange between the headquarters operation
and the satellites and sites; there is no day-to-day contact; reduction-
in-force actions are on a local rather than an area-wide basis; and job
posting is accomplished on a local basis. Moreover, as noted above, the
record reveals that there is a substantial geographic distance between
headquarters and certain of the satellites and sites, including the
Vancouver and Kingsley Exchanges. Specifically, in this regard, the
Vancouver Exchange is located some 175 miles from headquarters and the
Kingsley Exchange is in excess of 400 miles from headquarters at
Fort Lewis,

Under all of the circumstances, and noting the Activity's agreement
that the unit sought by the AFGE is appropriate, as well as the centralized
nature of personnel and labor relations policies within the Northwest
Area Exchange and the fact that employees at the various locations
throughout the Area Exchange share the same general working conditions,

I find that the employees in the unit sought by the AFGE share a clear
and identifiable community of interest, and that such a unit will

promote effective dealings and efficiency of agency operations.
Accordingly, I find that the unit sought herein by the AFGE is appropriate
for the purpose of exclusive recognition under the Order and I shall
direct an election in such unit. 10/

Also, I find that the units petitioned for by SEIU Local 49 and
SEIU Local 92, respectively, constitute appropriate units. Thus, the
record demonstrates that the employees in the claimed satellite units
have the same immediate terms and conditions of employment, that they
are widely separated geographically from other employees of the Northwest
Area Exchange, and that they do not interchange with employees of the
other components of the Northwest Area Exchange. Moreover, the evidence
establishes that the authority to hire and to discipline exists at the
local level, with final approval for such actions resting with the
General Manager. Under these circumstances, I find that the employees
in the units sought by SEIU Lozal 49 and SEIU Local 92 share a clear
and identifiable community of interest. Moreover, the evidence did not
establish that such units would fail to promote effective dealings and
efficiency of agency operations. 11/

lg/ Cf. Army and Air Force Exchange Service, Vandenberg Air Force Base
Exchange, Vandenberg Air Force Base, California, A/SLMR No. 218.

11/ Cf. Department of the Navy, Alameda Naval Air Station, A/SLMR
No. 6, FLRC No., 71A-9,
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ELIGIBILITY ISSUES

The record reveals that the Northwest Area Exchange employs approxi-
mately 36 off-duty military personnel who, because of agency regulations,
are classified as "temporary part-time." These employees perform
substantially the same work, are paid according to the same wage scale,
and are subject to the same working conditions as civilian employees.
Under these circumstances, I find that if such off-duty military personnel
have been employed for a sufficient number of hours to acquire regular
full-time or regular part-time employee status, they should be considered
as such for the purpose of inclusion in the units found appropriate. 12/

The AFGE and the Activity agreed to exclude from the claimed Area
Exchange-wide unit temporary full-time employees, temporary part-time
employees, casual and on-call employees. As the record reveals that
neither temporary part-time nor on-call employees have a reasonable
expectancy of continued employment, I find that such categories should
be excluded from the units found appropriate. Further, inasmuch as the
evidence establishes that there are no temporary full-time or casual
employees presently employed by the Northwest Area Exchange, I shall not
at this time make any findings with respect to whether they properly
come within the excluded category of employees based on their job status
at the Activity. 13/ Although the petition, as amended at the hearing,
contained reference to confidential employees, there is no record
evidence herein that there are employees in this classification.
Accordingly, I make no finding with respect to the confidential employee
classification.

Having found that the employees petitioned for by SEIU Locals 49
and 92 may, if they so desire, constitute separate appropriate unmits,
I shall not make any final unit determination at this time, but shall
first ascertain the desires of the employees by directing electioms in
the following voting groups:

12/ 1t has been found previously that off-duty military personnel, who
work a sufficient number of hours to be classified as either
regular full-time or regular part-time, may not be excluded from i
a unit on the basis of agency regulations which categorize such !
personnel as "temporary part-time" employees regardless of the time
they work or otherwise automatically exclude them from bargaining
units. See, e.g., Army and Air Force Exchange Service, Fort
Huachuca Exchange Service, Fort Huachuca, Arizona, A/SLMR No. 167.

13/ cCf. Alaskan Exchange System, Base Exchange, Fort Greely, Alaska,
A/SLMR No. 33; and Army and Air Force Exchange Service, Golden
Gate Exchange Region, Storage and Distribution Branch, Norton
Air Force Base, California, A/SLMR No. 190,
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vulLug givup \aJ. +~ii iiguiar full-time and regular
part-time employees, including off-duty military
personnel in either of the foregoing categories,
employed by the Northwest Area Exchange, Army and Air
Force Exchange Service, located at Kingsley Field,
Klamath Falls, Oregon, excluding temporary part-time
employees, on-call employees, employees engaged in
Federal personnel work in other than a purely clerical
capacity, professional employees, management officials,
and supervisors and guards as defined in the Order.

Voting group (b): All regular full-time and regular
part-time employees, including off-duty military
personnel in either of the foregoing categories,
employed by the Northwest Area Exchange, Army and Air
Force Exchange Service, located at Vancouver Barracks,
Vancouver, Washington, excluding temporary part-time
employees, on-call employees, employees engaged in
Federal personnel work in other than a purely clerical
capacity, professional employees, management officials,
and supervisors and guards as defined in the Order.

Voting group (c): All regular full-time and regular
part-time employees, including off-duty military

personnel in either of the foregoing categories, employed
by the Northwest Area Exchange, Army and Air Force Exchange
Service, excluding all employees in voting groups (a) and
(b), temporary part-time employees, on-call employees,
employees engaged in Federal personnel work in other than
a purely clerical capacity, professional employees,
management officials, and supervisors and guards as

defined in the Order.

If a majority of the employees voting in group (a) selects the
labor organization (SEIU Local 49) seeking to represent them separately,
they will be taken to have indicated their desire to constitute a
separate appropriate unit and the Area Administrator supervising the
election is instructed to issue a certification of representative to
the labor organization seeking to represent them separately. However,
if a majority of the employees voting in group (a) does not vote for
the labor orgamization (SEIU Local 49) which is seeking to represent
them in a separate unit, the ballots of the employees in such voting
group will be pooled with those of the employees voting in group (c).
If a majority of employees in voting group (b) selects the labor organiza-
tion (SEIU Local 92) seeking to represent them separately, they will be
taken to have indicated their desire to constitute a separate appropriate
unit and the Area Administrator supervising the election is instructed
to issue a certification of representative to the labor orgamnization
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seeking to represent them separately. However, if a majority of the
employees voting in group (b) does not vote for the labor organization
(SEIU Local 92) which is seeking to represent them in a separate unit,
the ballots of the employees in such a voting group will be pooled with
those of the employees voting in group (c). The employees in voting
group (c) shall vote whether or not they desire to be represented by
the AFGE. 14/

DIRECTION OF ELECTIONS

Elections by secret ballot shall be conducted among employees in
the voting groups described above, as early as possible, but not later
than 60 days from the date below., The appropriate Area Administrator
shall supervise the elections, subject to the Assistant Secretary's
Regulations. Eligible to vote are those in the voting groups who were
employed during the payroll period immediately preceding the date below,
including employees who did not work during that period because they
were out ill, or on vacation or on furlough, including those in the
military service who appear in person at the polls. 1Ineligible to vote
are employees who have quit or were discharged for cause since the
designated payroll period and who have not been rehired or reinstated
before the election date., Those eligible in voting group (a) shall
vote whether they desire to be represented for the purpose of exclusive
recognition by Service Employees International Union, AFL-CIO, Local 49;
by American Federation of Govermment Employees, AFL-CIO, Local 1504;
or by neither. Those eligible in voting group (b) shall vote whether
they desire to be represented by Service Employees International Union,
AFL-CIO; Local 92; by American Federation of Govermment Employees,
AFL-CIO; Local 1504; or by neither. Those eligible in voting group (c)
shall vote whether or not they desire to be represented for the purpose
of exclusive recognition by American Federation of Govermment Employees,
AFL-CIO, Local 1504.

Dated, Washington, D.C. /
January 8, 1974

Paul J. Fasser, Jr., s1stant Secretary of
Labor for Labor-Management Relations

14/ 1f the votes of voting group (a) and/or (b) are pooled with the votes
of voting group (c), they are to be tallied in the following mannmer:
In voting groups (a) and/or (b), the votes for SEIU Local 49 and
SEIU Local 92, respectively, the labor organizations seeking separate
units, shall be counted as part of the total number of valid votes
cast but neither for nor against the AFGE, the labor organization
seeking to represent the Area Exchange-wide unit. All other votes
are to be accorded their face value. I find that, under the
circumstances, any unit resulting from a pooling of votes as
described above constitutes an appropriate unit for the purpose of
exclusive recognition under the Order.
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January 8, 1974

UNITED STATES DEPARTMENT OF LABOR
ASSISTANT SECRETARY FOR LABOR-MANAGEMENT RELATIONS
SUMMARY OF DECISION AND ORDER CLARIFYING UNIT OF THE ASSISTANT SECRETARY
PURSUANT TO SECTION 6 OF EXECUTIVE ORDER 11491, AS AMENDED

U.S. DEPARTMENT OF AGRICULTURE,
UNITED STATES FOREST SERVICE,
ANGELES NATIONAL FOREST,
PASADENA, CALIFORNIA

A/SLMR No. 339

This case involved two petitions for clarification of unit (CU), filed
by National Federation of Federal Employees, Local 1650 (NFFE). In this

regard, the NFFE seeks to ¢larify an existing.exc¢lusively recognized.upit by:

(1) adding to the unit "permanent" employees appointed for less than 13
pay periods per year and "temporary" employees hired annually for periods
not to exceed 180 days, and (2) having certain employees declared not to
be supervisors and, thus, not excluded from the unit.

The "temporary" employees hired for periods not to exceed 180 days,
and "permanent" employees appointed for less than 13 pay periods per year,
supplement the regular permanent complement of employees at the Activity
because of the seasonal nature of fire hazards which is a major concern
of the Activity. The Assistant Secretary determined that in many respects
employees in these categories were similar to the unit employees. However,
it was noted that these two categories of employees specifically were
excluded from the unit as originally established. The Assistant Secretary
stated that a CU petition is inappropriate for the purpose of adding to
the unit categories of employees previously excluded specifically by
the unit definition, even where the categories involved may arguably have
been included appropriately within the unit when such unit was established.
Accordingly, he ordered that the CU petition seeking to clarify the unit
to include these two categories of employees be dismissed.

The second CU petition involved employees classified as Supervisory
Forestry Technician, a group not specifically referred to in the original
unit description. During the fire season, these employees direct the
activities of seasonal employees. The NFFE contends that these employees
are not supervisors; that, for the most part, they supervise no employees
except during the fire season when they act as work leaders; and that,
during the remainder of the year, some of them act as a work leader for
only one employee. The Assistant Secretary concluded that, during the
fire fighting season, Supervisory Forestry Technicians exercise duties
indicating that they have supervisory status within the meaning of
Section 2(c) of the Order. However, except for certain activity related
to fire season work and certain follow-up activity after the conclusion
of the fire season, maintenance work is the primary duty of the Super-
visory Forestry Technicians in the off-season and the evidence did not
establish that the Supervisory Forestry Technicians perform supervisory
functions in the off-season period in connection with maintenance work.
Accordingly, the Assistant Secretary found that the Supervisory Forestry
Technicians should be excluded from the unit during the period when they
are exercising supervisory functions, and should be included in the unit
during those periods when they exercise no supervisory functions, and he
ordered that the unit be clarified to reflect this situation.
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A/SIMR No. 339

UNITED STATES DEPARTMENT OF LABOR

BEFORE THE ASSISTANT SECRETARY FOR LABOR-MANAGEMENT RELATIONS

U.S. DEPARTMENT OF AGRICULTURE,
UNITED STATES FOREST SERVICE, ANGELES
NATIONAL FOREST, PASADENA, CALIFORNIA

Activity

and Case Nos. 72-3983 and
72-3985

NATIONAL FEDERATION OF FEDERAL EMPLOYEES,
LOCAL 1650

Petitioner

DECISION AND ORDER CLARIFYING UNIT

Upon petitions duly filed under Section 6 of Executive Order 11491,
as amended, a consolidated hearing was held before Hearing Officer
John J. Shea. The Hearing Officer's rulings made at the hearing are free
from prejudicial error and are hereby affirmed.

Upon the entire record in these cases, the Assistant Secretary finds:

The Petitioner, National Federation of Federal Employees, Local 1650,
herein called NFFE, seeks clarification of an existing exclusively
recognized unit. By its amended petition in Case No. 72-3983, the NFFE
seeks to add to its existing unit '"temporary" employees hired annually
for periods not to exceed 180 days and "permanent" employees appointed
for less than 13 pay periods per year. The current exclusively recognized
unit excludes both of these categories of employees. 1/

1/ The certification of representative, dated June 29, 1971, describes the
unit as:
All nonprofessional employees of the Department of
Agriculture, U.S. Forest Service, Angeles National
Forest, Pasadena, California, including temporary
employees with an appointment of one year or more,
excluding managers, supervisors, guards, persons
performing Federal personnel work in other than a
purely clerical capacity, professional employees,
permanent employees appointed for less than thirteen
full-time pay periods per year, and temporary employees
with an appointment of less than one year.
At the hearing, it was determined that "temporary employees with an
appointment of less than one year" are actually appointed for less
than 180 days within the year. These two descriptions refer to the
same employees and are used interchangeably.




In Case No. /2-3983, tne nrrr seeks to have certain employees of
the Activity declared not to be supervisors and, thus, not excluded from
the unit.

"Temporary" employees hired annually for periods not to exceed 180 days
and "permanent" employees appointed for less than 13 pay periods per year.

The Activity is a national forest which covers some 691,000 acres.
It employs approximately 300 to 350 regular permanent employees. Because
of the seasonal nature of fire hazards, approximately 250 "temporary"
employees are hired annually for 3 period not to exceed 180 days. 2/

In addition, there are employed approximately 20 "permanent' employees
whose appointments are for less than 13 (2 week) pay periods per year.
The fire season generally runs from mid-May to mid-November.

The "temporary' employees and the 'permanent" employees who work
less than 13 pay periods per year have many similar duties and similar
conditions of employment both as to each other and to other employees who
are included within the currently recognized unit. Thus, their duties
relate primarily to fire control, and they have the same supervision and
receive the same pay as regular employees of similar experience. Although
the “temporary' employees accrue leave and sick pay, they are not entitled
to participate in Government life insurance, or health or retirement
programs. Nor do the "permanent" employees who work less than 13 pay
periods participate in Government life or health insurance programs.

The ''temporary' employees are hired pursuant to authority granted
by the U.S. Civil Service Commission. They are hired from lists accrued
and maintained by individual Ranger District Offices, and except for
some 20 limited duration appointments involving maintenance work rather
than fire control, none of the "temporary' employees apply for positions
through the U.S. Civil Service Commission, as would the regular employees
and the 'permanent" employees who work less than 13 pay periods per year.
The record indicates that the '"temporary" employees, as well as the
disputed '"permanent' employees, have a reasonable expectancy of future
employment. Thus, many of the '"temporary" employees are rehired annually,
and they are given credit for prior experience so that they may be rehired
at progressively higher grades. 3/ At the hearing, the Activity stated
that it did not object to the inclusion of these two categories of employees
in the established unit.

It has been indicated in previous decisions that a petition for
clarification of unit (CU) is a vehicle to be used only in certain specific
circumstances. 5/ Thus, a CU petition may be used to resolve uncertainties

2/ Their tours of duty may be extended to up to 220 days in emergencies.

3/ For example, in 1971, 57 percent of the "temporary" employees were
rehires. In 1972, 42 percent of the "temporary" employees were
rehires and for the first 7 months of 1973, 71 percent were rehires.

4/ See Headquarters, U.S. Army Aviation Systems Command, St. Louis,
Missouri, A/SLMR No. 160.
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relating to unit inclusions or exclusions of categories of employees,
when the certified or exclusively recognized unit description does not

on its face resolve such questions. 5/ 1In this regard, a CU petition
could be used to resolve the supervisory status of disputed employees

or to determine whether certain employees fall within the classifications
described in the certification or recognition. However, such a petition
is inappropriate for the purpose of adding to the unit categories of
employees which were previously excluded specifically by the unit definition,
even where the categories involved may arguably have been included
appropriately within the unit when such unit was established. As it is
clear that the two categories of employees sought to be included by the

CU petition in Case No. 72-3983 were excluded expressly in the certi-
fication of representative, 6/ I find that such petition was inappropriate
in the circumstances of this case and, therefore, I shall order that it

be dismissed. ’

Supervisory Forestry Technicians.

In Case No. 72-3985, the NFFE seeks to clarify the status of certain
employees classified as Supervisory Forestry Technicians 7/, whom the
Activity would exclude from the unit as supervisors. The NFFE contends
that these employees are not supervisors; that, for the most part, they
supervise no employees except during the fire season when they act as
work leaders for approximately four or five seasonal employees; and
that, during the remainder of the year, some of these Supervisory Forestry
Technicians act as a work leader of only one employee.

The Activity is divided into five districts, each headed by a District
Ranger. Between the District Ranger and the Supervisory Forestry Tech-
nicians there are several levels of supervision. Thus, each district
is further divided into from two to six stations, with the Supervisory
Forestry Technicians being the senior employees at nearly all of these
stations. In the Angeles National Forest there are 26 statiomns in all,
most of which are geographically isolated from the offices which house
the Supervisory Forestry Technicians' supervisors.

5/ The NFFE cited U.S. Department of Agriculture, Regional Forestry Office,
Forest Services, Region 3, Santa Fe National Forest, Santa Fe,
New Mexico, A/SLMR No. 88, to support its position that the "temporary"
employees herein should be included in the exclusively recognized unit.
As that case involved a determination of an appropriate unit pursuant
to an RO petition and not the clarification of an existing recognized
exclusive unit, its holding with respect to "temporary" employees was
considered inapposite in the instant proceeding.

6/ Compare, California Air National Guard Headquarters, 163rd Fighter Group,

Ontario International Airport, Ontario, California, A/SIMR No. 252.

7/ VUnlike the categories described above, this group of employees is not

specifically referred to in the original unit description. Thus, the
CU petition in Case No. 72-3985 was considered to have been appro-
priately filed.
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During the May to November season, fire control is the principal
concern at the stations and, in this period, most of the Supervisory
Forestry Technicians are in contact with their own supervisors
irregularly, often only by telephone. During the fire season, each
Supervisory Forestry Technician is responsible at his station for a
crew of employees of varying size, most of whom are seasonal employees.
The record reveals that, with respect to the seasonal employees, the
Supervisory Forestry Technicians participate in interviewing, hiring,
and discharge of such employees, handle their grievances, evaluate their
performances, make recommendations for their promotions, use independent
judgement in making work assignments, approve limited amounts of leave,
and generally are responsible for their safety and training. Further,
some Supervisory Forestry_Technicians have recommended_cash awards for
such employees, which recommendations have been followed.

The record indicates that during the season, approximately 20 percent
of the Supervisory Forestry Technicians' time is spent performing adminis-
trative tasks, with the rest of their time spent working with the crew
assigned to their respective stations. Prior to the season, and in
cooperation with their own supervisors, Supervisory Forestry Technicians
plan the work to be done for the season, set priorities, and participate in
interviewing and rating applicants for seasonal jobs. The record indicates,
however, that except for this preparation activity related to fire season
work and certain follow-up activity after the conclusion of the fire season,
maintenance work is the primary duty of the Supervisory Forestry Tech-
nicians in the off-season. The evidence does not establish that the
Supervisory Forestry Technicians perform supervisory functions in the off-
season in connection with their maintenance work.

Based on the foregoing circumstances, I find that the Supervisory
Forestry Technicians perform supervisory functions within the meaning of
Section 2(c) of the Order during the fire fighting season. However, I
find also that the record does not establish that the Supervisory Forestry
Technicians, as a group, perform in a supervisory capacity with respect
to other employees of the Activity during the remainder of the year when
their primary function is the performance of maintenance work. Employees
with different responsibilities in different periods of the year, such as
these, have, in the past, been found by the Assistant Secretary to be
"seasonal supervisors." And although such '"seasonal supervisors' may
properly be excluded from the unit during the period when they are
exercising supervisory functions, they should be included in the unit
during those periods when they exercise no supervisory functions. 8/
Accordingly, I shall order that the unit be clarified to reflect the
foregoing situation.

8/ See Department of Interior, Bureau of Land Management, District
Office, Lakeview, Oregon, A/SIMR No. 212.
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ORDER

IT IS HEREBY ORDERED that the petition in Case No. 72-3983 be,
and it hereby is, dismissed.

IT IS HEREBY FURTHER ORDERED that the unit sought to be clarified
by the petition in Case No. 72-3985 be, and it hereby is, clarified to
include in said unit employees classified as Supervisory Forestry Tech-
nicians during that portion of the year when they exercise no supervisory
authority, and to exclude these employees from the unit during that
portion of the year when they exercise supervisory authority.

Dated, Washington, D.C.

January 8, 1974 %
<;:;;E:L-—IZ/( Kpptn

Paul J. Wasser, Jr., sistant Secretary of
Labor for Labor-Managément Relations




January 8, 1974

UNITED STATES DEPARTMENT OF LABOR
ASSISTANT SECRETARY FOR LABOR-MANAGEMENT RELATIONS
SUMMARY OF DECISION AND ORDER OF THE ASSISTANT SECRETARY
PURSUANT TO SECTION 6 OF EXECUTIVE ORDER 11491, AS AMENDED

UNITED STATES DEPARTMENT OF AIR FORCE,
WARNER ROBINS AIR MATERIEL AREA (WRAMA),
COMMISSARY STORE 2853RD AIR BASE DIVISION,
ROBINS AIR FORCE BASE, GEORGIA

A/SLMR No. 340

The proceeding arose upon the filing of an unfair labor practice
complaint by the American Federation of Govermment Employees, AFL-CIO,
Local 987 (Complainant). The complaint alleged that the Respondent
Activity, through the statements and actions of the Commissary Store
Manager and the Assistant Manager at a meeting held on September 28, 1972,
with two cashier employees and a shop steward, violated Section 19(a)(l)
and (6) of the Order, as amended. Specifically, it was contended that
the Commissary Store Manager and the Assistant Manager, by characterizing
the shop steward as a problem maker who was attempting to do management's
job, implied to the employees involved that the Respondent sought to
interfere with the relationship between the employees and their exclusive
representative., It also was alleged that the Respondent Activity
improperly required additional steps in the processing of a grievance
contrary to the terms of the existing negotiated grievance procedure,
denied appropriate official time for the preparation of a grievance, and
discouraged the pursuit of a grievance by such tactics as the "high
pressure' questioning of the grievants and urging them to contact the
Personnel Office or utilize EEO procedures rather than their shop
steward, The Administrative Law Judge recommended dismissal of the
complaint in its entirety because he concluded that the Complainant had
not sustained the burden of proving its allegations,

The Assistant Secretary, noting that six days prior to the filing
of the charge in this matter a grievance addressing the same issues
raised by the charge and the subsequent complaint was filed with the
Respondent, concluded that, pursuant to Section 19(d) of the Order, he
was without authority to consider the subject matter of the complaint.
Accordingly, he ordered that the complaint be dismissed in its entirety.
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A/SLMR No. 340
UNITED STATES DEPARTMENT OF LABOR

BEFORE THE ASSISTANT SECRETARY FOR LABOR-MANAGEMENT RELATIONS

UNITED STATES DEPARTMENT OF AIR FORCE,
WARNER ROBINS AIR MATERIEL AREA (WRAMA),
COMMISSARY STORE 2853RD AIR BASE DIVISION,
ROBINS AIR FORCE BASE, GEORGIA

Respondent
and Case No. 40-4611(CA)

AMERICAN FEDERATION OF GOVERNMENT
EMPLOYEES, AFL-CIO, LOCAL 987

Complainant

DECISION AND ORDER

On August 30, 1973, Administrative Law Judge Rhea M; Burrow issued
his Report and Recommendations in the above-entitled proceeding, finding
that the Respondent had not engaged in the unfair labor practices
alleged in the complaint, and recommending that the complaint be dis-
missed in its entirety., No exceptions were filed to the Administrative
Law Judge's Report and Recommendations. 1/

The Assistant Secretary has reviewed the rulings of the Administra-
tive Law Judge made at the hearing and finds that no prejudicial error
was committed. The rulings are hereby affirmed. Upon consideration of
the Administrative Law Judge's Report and Recommendations and the entire
record in the subject case, I hereby adopt the Administrative Law
Judge's findings, conclusions and recommendations, only to the extent
consistent herewith.

1/ The Complainant made an untimely request for an extension of time
in which to file exceptions,



The complaint herein alleges that the Respondent, through the
statements and actions of the Commissary Store Manager and the Assistant
Manager at a meeting held on September 28, 1972, with two cashier
employees and a shop steward, violated Section 19(a)(l) and (6) of the
Order, as amended. Specifically, it is contended that the Commissary
Store Manager and the Assistant Manager, by characterizing the shop
steward as a problem maker who was attempting to do management's job,
implied to the employees involved that the Respondent sought to interfere
with the relationship between the employees and their exclusive repre-
sentative. It also is alleged that the Respondent improperly required
additional steps in the processing of a grievance contrary to the terms
of the existing negotiated grievance procedure, denied appropriate
official time for the preparation of a grievance, and discouraged the
pursuit of a grievance by such tactics as the "high pressure" questioning
of the grievants and urging them to contact the Personnel Office or
utilize EEO procedures, rather than their shop steward.

The evidence establishes that on October 6, 1972, six days prior to
the filing of the charge in this matter, a grievance addressing the same
issues raised by the charge and the subsequent complaint was filed with
the Respondent. As did the charge and complaint, the grievance alleged
that during the above-noted September 28, 1972, meeting, the Commissary
Store Manager and the Assistant Manager alternately questioned the
employees without giving them an opportunity to reply; told the
employees' designated representative and steward that she was trying to
take over the Commissary and do management's job; and informed the
employees present at the meeting that the employees did not have a
problem and that management would determine when there was a problem.

The grievance alleged further that the Commissary Store Manager and his
Assistant interfered with the employees' right to choose their own
representative, that they used coercion in an attempt to interfere in

the presentation and preparation of the employees' grievance, that they
interfered with the employees' right to present their grievance above the
first level supervisor, and that they denied the employees the oppor tuni 'ty
to prepare a formal grievance.

In my view, Section 19(d) of the Order is dispositive of the instant
complaint. g/ Thus, under the circumstances of this case, it is clear

2/ Section 19(d) provides, 'Lssues which can properly be raised under

- an appeals procedure may not be raised under this section. Issues
which can be raised under a grievance procedure may, in the dis-
cretion of the aggrieved party, be raised under that procedure or
the complaint procedure under this section, but mot under both
procedures. Appeals or grievance decisions shall not be construed
as unfair labor practice decisions under this Order nor as precedent
for such decisions. All complaints under this section that cannot
be resolved by the parties shall be filed with the Assistant
Secretary." (Emphasis added.)

-2-
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that the issues raised by the Complainant in its complaint herein were
raised previously in a grievance filed with the Respondent. Accordingly,
pursuant to Section 19(d) of the Order, I am without authority to con-
sider the subject matter of the complaint and, therefore, shall order
that it be dismissed in its entirety.

ORDER

IT IS HEREBY ORDERED that the complaint in Case No. 40-4611(CA)
be, and it hereby is, dismissed in its entirety.

cyESN

Paul J. fasser, Jr., ffsistant Secretary of
Labor for Labor-Managfment Relations

Dated, Washington, D.C.
January 8, 1974

-3-



" UNITED STATES DEPARTMENT OF LABOR
BEFORE THE ASSISTANT SECRETARY FOR LABOR MANAGEMENT RELATIONS
OFFICE OF ADMINISTRATIVE LAY JUDGES
WASHINGTON, D.C. 20210

CASE NO. 40-4611(CA)

Warner Robins Air Materiel Area (WRAMA)
United States Department of Air Force
Commissary Store 2853rd Air Base Division,

Respondent
and

Local 987, American Federation of
Govermment Employees, AFL/CIO,

Complainant

BEFORE: Rhea M. Burrow
Administrative Law Judge

APPEARANCES :

Michael A. Deep, Esq.

Jackie K. Cooper, Esq.

Office of Staff Judge Advocate

WRAMA/ JA

Robins Air Force Base, Georgia 31098

For the Respondent
Bobby L. Harrage
Special Assistant, AFGE Local 987

P. 0. Box 1079
Warner Robins, Georgia 31091

and
John R. Brooks, President
AFGE, Local 987
P.0. Box 1079
Warner Robins, Georgia 31091

For the Complainant
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Pursuant to a Notice of Hearing issued on February 12, 1973,
by the Regional Administrator of the Labor Management Services Admin-
istration, Atlanta Region, a hearing was held in the above entitled
matter on April 17 and 18, 1973, at Perry, Georgia. The Notice of
Hearing specified that "A hearing should be held with reference to
violations of section 19(a)(l) and (6) of Executive Order 11491,"
(herein called the Order).

The proceeding was initiated under the Order by the filing of
a complaint on December 18, 1972, by American Federation of Govermment
Employees, AFL/CIO, Local 987 (herein called Complainant) against
Warner Robins Air Materiel Area, U.S. Department of Air Force,
Commissary Store 2853rd Air Base Division, Robins Air Force Base,
Georgia (herein called Respondent, or WRAMA).

The complaint as amended 1/ alleges that on September 28,
1972, the WRAMA 2853rd Air Base Division Commissary Store Mamagers
expressed their "opinions" of Mrs. Green; 2/ as a problem-maker and
trying to do management's job infers to employees that they may be
better off if not associated with Mrs. Green or at least worse off by
designating her as their representative. Such actions inherently dis-
courages membership in a labor organization in violation of section
19(a) (1) of the Order. 1In addition, interfering with the employee-re-
presentative relation, requiring additional steps in the processing
of a grievance in the presence of a negotiated grievance procedure,
denying appropriate official time for the preparatiom of a grievance,
discouraging the pursuit of a grievance with such tactics as'‘high
presure” questioning of the grievants, and the urging to contact
Personnel rather than to shop steward or to use EEO procedures inter-
fers with, restrains and coerces the employees in the exercise of their
rights in violation of section 19(a)(1l) of the Order. Notwithstanding
the aforementioned violations of the Order, such action comstitutes a
failure to consult, confer or negotiate with a labor orgamization as
required in violation of section 19(a)(6) of the Order At the beginning
of the hearing counsel for the Complainant stated that in trying to
informally resolve the matter charged in its letter of October 12, 1972,
the employer failed to offer a reasomable resolution to the complaint.

1/ The initial complaint was erroneously filed at the Regiomal Office,
U.S. Department of Labor, and to correct the first amended complaint
was filed with the Regional Administrator on Jamuary 10, 1973. The
second amended complaint was filed January 15, 1973, and withdrew
that part of the charge alleging violation of section 19(a)(2) of
the Order.

2/ Gwendolyn R. Green, Local 987 AFGE steward.
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That Respondent denies a violation of the Order and con-
tends:

(1) That the commissary store managers bent backward to
establish good labor management relationship and this is known to
the union and the stewards;

(2) That the entire matter has a connotation much different
than a violation of the Executive Order;

(3) That management has done everything possible to get along
with stewards and they have not been degraded; that the Respondent
has bent over backwards to resolve the matter but without success.

At the hearing, representatives appeared on behalf of both
the Complainant and Respondent. The parties were afforded full
opportunity to be heard, to examine, and cross-examine witnesses,
and to introduce evidence bearing on the issues involved herein. Post-
hearing briefs were submitted by counsel for the Complainant and the
Respondent.

Upon the entire record in this case, from my observation of
the witnesses and their demeanor, and from all of the evidence adduced
at the hearing, I make the following findings, conclusions, and re-
commendations.

I
The Issue
The issue presented for consideration in this proceeding is:

Whether the commissary managers made statements or
acted in such a matter at the meeting held on
September 28, 1972, as to violate section 19(a) (1)
and (6) of the Order.

The Respondents motion to dismiss the proceeding referred to
me by the Regional Administrator and renewed at the hearing is not
shown to have been predicated on an approval of settlement under 7he
Regulations pursuant to 29 CFR 203.6(a)(3) and should be denied.3
There was disagreement as to whether the method of apology sought by
Complainant following findings reported by an investigating committee.

3/ 29 CFR 203.6(a)(3) provides:

(2) The Regional Administrator shall take action which may
consist of the following as appropriate:

(2) Dismiss the complaint. .
(3) Approve a written settlement agreement between the parties
or written offer of settlement by the Respondent ,made anytime

prior to the close of a hearing, if any.
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had been complied with and determination of whether there had been
compliance with demands made by Complainant depended in part upon
testimony and credibility of witnesses at the hearing. No offer of
settlement was made at the hearing. Hence, no settlement agreement

or offer of settlement was approved by the Regional Administrator
prior to the close of the hearing and dismissal of the case on

basis of Respondent's motion is recommended; the Regional Administrator
is a necessaryparty to such action. The evidence does show that

there was in fact substantial compliance by Respondent with all of

the demands for settlement made by the union. However, in view of

the disposition recommended in this case on the merits the question

of whether the settlement agreement should be approved by the Assistant
Secretary is rendered moot.

II
The Commissary Store

Warner Robins Air Materiel Area with headquarters located at
Robins Air Force Base, Georgia, is a major military center servicing
"customers" throughout the world for aircraft maintenance, supply,
logistics management, weapons and procurements necessary to United
States military operations. A Major General is in command of the
base. WRAMA in performing its mission at Robins Air Force Base em-
ploys over 16,000 civilian employees plus 5,000 military personnel.
The land area encompassed by the base is roughly five miles long and
two miles wide, with over 1,000 buildings ranging from enormous air
craft hangers and warehouses to minor administrative buildings.

The commissary store is not involved in the operations and
responsibilities of WRAMA. It is simply a_ supermarket food store
located in a single building wherethe wives of military personmel,
active duty and retired, come to shop for groceries. The volume of
business is eight to nine million dollars per year. Approximately
80 persons are employed to carry out the $700,000 per month commissary
store operation including meat cutters, stock handlers and sales-store
checkers.

Julian Byron Love, the commissary store manager, and Eugene
T. Hamlin, the assistant manager, are the persons alleged to have
committed the unfair labdr practices herein on September 28, 1972,
in the presence of Jane B. Floyd, Sheryl Gail Youngblood, and
Gwendolyn R. Green, all sales-store checkers; Mrs. Green is also an
AFGE Local 987 steward./

4/ At the hearing Mrs. Green testified that she became a shop

steward at the commissary store about July 1972 (tranmscript, page
225).
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The store operates on two shifts called the common and un-
common tours of duty. The common tour of duty worked from 0945 to
1830 on Monday and 0800 to 1645 from Tuesday through Friday. The un-
common tour of duty was from 10:45 to 19:30 Tuesday through Friday
and 0800 to 1645 on Saturday. The normal rotation for the tours of
duty established by Air Force Regulations was six weeks.

III

Events Relating to September 28, 1972, Meeting:

Mrs. Jane B. Floyd, and Mrs. Sheryl Gail Youngblood were
sales-store checkers at the WRAMA Commissary Store for about one and
one-half and four years, respectively, prior to September 28, 1972.
Sometime in January 1972 Mrs. Youngblood had enrolled in school for
an educational course and about June 1972, Mrs. Floyd also started
school. The schools that they attended were sponsored by the state
and the courses for which each employee was enrolled was for her own
self-improvement and entirely unrelated to their work on WRAMA opera-
tion.

After entering school, Mrs. Floyd and Mrs. Youngblood requested
that their work be arranged to permit them to attend scheduled evening
classes. The testimony of record reveals that at no time did manage-
ment fail to make arrangement for them to attend school. In fact, it
shows that whenever they were on a tour of duty which conflicted with
their school program they were placed on an established tour of work
from 0800 to 1645 on the days there was a conflict in work and their
school schedule. This tour of work was utilized to make special arrange-
ment for the sales-store checkers and/or employees who were attending
school. This arrangement had continued until about a week before the
September 28 meeting for Mrs. Floyd but as to Mrs. Youngblood, arrange-
ment had been made for the days that she had a conflict in classes to work
the specially arranged tour for the entire year.

Immediately prior to September 28, 1972, Mrs. Floyd stated
that she and Mrs. Youngblood had gone to see Mr. Hamlin about arranging
on those days that they went to school to get off early so they could
be at their school classes on time. Mr. Hamlin fixed up the tour of
duty so that they came in at 8:45 a.m. and left at 5:30 p.m. 3/ This
was a temporary arrangement to accommodate Mrs. Floyd and Mrs. Youngblood
until early October when there was a tour of duty change.

5/ Transcript, pages 105 and 106.
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Mr. Love, commissary manager, had been on leave for two weeks
prior to September 28, 1972, and returned to work on that day. Mr.
Hamlin, his assistant, was attending EEO school on the day that
Mr. Love returned to work and did not report tothe commissary until
about 3:15 p.m. when his classes were over. Upon return from vacation,
Mr. Love noticed or discovered that the temporary tour of work which
had been scheduled for Mrs. Floyd and Mrs. Youngblood by Mr. Hamlin
while he was on leave was not an authorized one by WRAMA; he immediately
contacted personnel and took action to convert it to one that was
approved so the ladies would get paid; they had already worked one
week on this tour. Approval, was secured and they were paid.

On the morning of September 28, 1972, Mrs. Green, a shop
steward of Local 987 came to Mr. Love and requested a meeting with
Mrs. Floyd and Mrs. Youngblood. It was immediately scheduled for
3:30 p.m. without any discussion as to the subject matter or problem.

When Mr. Hamlin arrived at the commissary shortly before the
meeting was scheduled, Mr. Love inquired if he was aware of any pro-
blem that had developed as to Mrs. Floyd and Mrs. Youngblood while
he had been on leave. Mr. Hamlin reported that he was unaware of
any problem and they decided to meet with the steward and employees
at the appointed time.

The five, Mr. Love, Mr. Hamlin, Mrs. Floyd, Mrs. Youngblood,
and Mrs. Green,met in Mr. Love's office, also referred to at the
hearing as the vault, which was described as a small room about 8
by 10 feet in size. Mrs. Floyd and Mrs. Youngblood testified that they
had been instructed by Mrs. Green not to say anything at the meeting
and they did not do so; Mrs. Floyd testified that Mr. Hamlin only
asked one question at the meeting and that was what is the problem?
Mrs. Youngblood testified that she heard Mr. Hamlin make one statement
and that was this was an EEO case. She also testified as follows:

"Q. Did you hear a statement to the effect that Mrs.
Green was trying to do management’s job?

A. I heard one to the effect that she was trying to take
over.

. Trying to take over the UGommissary.
Yes.
Who made that statement, do you recall?

Mr. Love.

© p o P o

. Mr. Love. Was this in the meeting of September 28?



-7 -

A. No sir, it was prior to that.

Q. Prior to that meeting. Was it ever suggested to
you by either one of your supervisors that you
should seek assistance from Personnel or EEO
rather than Mrs. Green or the Union?

A. Only at the meeting it was suggested it was an
EEO problem."6/

On cross examination she stated that she was not sure who had
made the statement.

Mrs. Green described the meeting as follows:

"Q. At this meeting on September 28, you stated that these
gentlemen asked questions?

A. Yes sir.

Q. Would you speak, please, from your recollections, which
gentleman asked you questions?

A. They were--Mr. Hamlin was generalizing. He was reared
back in his chair. And mostly what he was saying was
that I was trying to take management's job, trying to
do management's job, they were asking cashiers questionms,
but I had told the cashiers that I would do their talking
since I had not found out all the facts, that we
could not hold this meeting correctly. I tried to ad-
journ the meeting one time before I adjourned it and
things were going so fast that I couldn't."Z/

All present at the meeting indicated that Mrs. Green abruptly
terminated the meeting without permitting Mrs. Floyd or Mrs. Youngblood
to answer the inquiry as to what was the problem and also that Mrs.
Green would not or did not answer the inquiry. In answer to an in-
quiry from the Administrative Law Judge as to whether she ever went
back to the commissary managers to tell them what the facts were be-
fore any charges were filed she first answered: "I couldn't because
I never got the chance." And when directed to answer yes or no and
not evade the question she stated she couldn't answer and when dir-
ected to do so, she declined.8/

6/ Transcript, pages 194 and 195.
7/ Transcript, page 255.

8/ Transcript, page 267.
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Mr. Love testified that he scheduled the meeting for 3:30 p.m.,
September 28 at the request of Mrs. Green to meet with Mrs. Floyd
and Mrs. Youngblood; no reference was made prior to or during the
meeting of any grievance and he and Mr. Hamlin decided to attend the
meeting shortly before it was scheduled to ascertain if the employees
had any problem bothering them that they could resolve. All parties
arrived for the meeting about the same time and Mr. Love and Mr.
Hamlin inquired as to what was the problem. Mrs. Floyd and Mrs.
Youngblood did not participate in the discussion as they were in-
structed by Mrs. Green not to do so as she would do the talking. The
meeting only lasted 5 minutes as it was terminated by Mrs. Green
before anyone could ascertain any information as to what problem was
involved. Mr. Love testified that he did not state at the meeting that
this was an EEO problem and the only words mentioned as to EEO was
the fact that I told them that Mr. Hamlin had gone to EEO school and
I had not had a chance to discuss the meeting with him until he
returned. Payroll data was also introduced at the hearing to refute
that Mrs. Floyd and Mrs. Youngblood had taken annual leave to attend
school as contended but had actually been on special tours of duty
which had been arranged for them and for which they were paid.2

Mr. Love also testified that there had been no grievance made
by or on behalf of Mrs. Floyd or Mrs. Youngblood prior to or at the
September 28, 1972 meeting.lQ/

Iv
Allegations and Proof
The regulations of the Assistant Secretary for Labor Manage-
ment Relations require that: '"The Complainant shall bear the burden

of proof at all stages of the proceeding, regarding matters alleged
in the complaint...."1ll/

9/ This was also brought out on cross-examination of Mrs. Floyd and
Mrs. Youngblood.

10/ Transcript, pages 35, 44, and 56.

11/ 29 CFR Part II, 203.5(c).
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Section 19(a)(l) and (6) of the Order are stated to have
been violated and are as follows:

wSec. 19. Unfair labor practices. (a) Agency management shall not--

(1) interfere with, restrain, or coerce an employee in the
exercise of the rights assured by this order;

*%%

"(6) refuse to consult, confer, or negotiate with a labor
organization as required by this Order."

The complaint alleges (a) that on September 28, 1972, the Re-
spondent expressed the opinion of Mrs. Green as a problem-maker trying
to do management's job and this infers they might be better off if not
associated with Mrs. Green or worse off by designating her as their re-
presentative.

Mrs. Floyd stated that the only statement made by Mr. Hamlin
at the meeting was that he asked the question, "What is the problem?"
that she heard the statement made at the meeting that this was an
EEO problem, but did not know who made it; that Mr. Love also asked
what was the problem and remarked that Mrs. Green was trying to do
management's job; she did not hear any statement that Mrs. Green
was trying to take over the commissary. 12/ A review of Mrs. Floyd's
testimony does not reveal that she testified that the Respondent ex-
pressed an opinion of Mrs. Green as being a problem maker.

A review of Mrs. Youngblood's testimony quoted in Section III
of this decision and the record relating to this allegation reveals
that it was at a different meeting altogether that Mr. Love had told
her they had had more problems since she officially took over as
steward. 13/ she further testified that she mentioned to Mr. Love
on September 28, 1972, in requesting permission for a meeting that the
cashiers were dissatisfied with their "educational fulfillment" because
that was all she knew about it at that time. Also, she stated that she
attempted to meet with Mrs. Youngblood and Mrs. Floyd the following
morning after the September 28 meeting but Mr. Hamlin denied her per-
mission. A short time later after a call to the union office had been
made, they all went to the union office and this was when a grievance
was prepared. 14

12/ Transcript, page 97.
13/ Transcript, page 229.

14/ Transcript, pages 230 and 231.
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Mr. Hamlin testified that he attended EEO classes on September
28, 1972, and reported to the commissary at 3:15 p.m. and was informed
of the meeting scheduled at 3:30 p.m. When he arrived, Mr. Love
asked him if he knew of a problem with Jane Floyd and Sheryl Youngblood
and he replied that he didn't. Mr. Love suggested that we get all of
them in the office and find out what the problem is, and settle it.
Mrs. Youngblood was standing nearby and was requested to call Mrs.
Floyd and Mrs. Green to the office. When they arrived, he asked if
anyone cared to tell him what the problem was. Before anyone could
answer, Mrs. Green adjourned the meeting and he only asked the one
question. He stated that he had placed Mrs. Floyd and Mrs. Youngblood
on the two week temporary unauthorized tour at Mrs. Floyd's request
when she reported they had a conflict in schedule of classes and that
they would then revert to their regular shift.

A number of witnesses including Mrs. Muriel E. Ingram who
rode to work with Mrs. Green testified that she became disappointed
when she did not get the cashier-supervisor job in November 1971, and
her attitude changed toward everyome including Mr. Love. Mrs. Ingram
stated that she and Mrs. Green used to talk about everything but
after she didn't get the promotion, she seemed to ignore me from one
day to the next. Mrs. Hazel Estes testified that she and Mr. Hamlin
were present at a meeting several days before the hearing when Mrs.
Floyd was getting ready to leave her employment and at that time she

stated Mr. Hamlin had only asked one question at the September 28 meeting:

..."What was the problem? And she did also state that
she went to Gwen and asked her on this about the going
to school What could[b&]done, this administrative leave.
And at that time, she had no intentions of a grievance
or carrying it this far."15/

Mr. Hamlin stated that Mrs. Floyd stated to him sometime after the
September 28 meeting that "Sheryl and I had been discussing it, this
incident, and she said that we had realized whata stooge we'd been."
Also, that on the day she left employment at the commissary, Mrs.
Floyd told him and Mrs. Estes that she and Sheryl felt that Gwen had
used them.16/

15/ Transcript, page 371.

16/ Transcript, pages 151 and 152.
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Counsel for Complainmant in his brief cited Article 16 of the
Agreement as providing:

"...A grievance is a matter of personal concern or dis-
satisfaction to an employee or group of employees acting
as individuals...which has not been resolved, and which

has been submitted for Management's consideration...."

{Underscoring supplied.)

The evidence does not establish that the particular matter
of concern or dissatisfaction to the sales-store checkers in this
case had been submitted for management's consideration prior to the
September 28, 1972, meeting and attempt by the commissary officers
to ascertain the specific problem or educational matter of concern
involved was thwarted by the union steward, Mrs. Green, at the
September 28 meeting when she abruptly terminated the meeting at
which the two commissary officers, she, and the two employees con-
cerned were present.

In evaluating the testimony as to the September 28, 1972,
meeting, I credit the testimony of Mrs. Floyd, Mrs. Youngblood, Mr.
Love, and Mr. Hamlin as most nearly reflecting what occurred therein.
Mrs. Green's demeanor on the witness stand was unimpressive; she
was evasive in answering questions, seemed more interested in the
union procedure and asserting her rights as a steward than resolving
the matter of concern referred to her; she seemed unconcerned that
the commissary officers had not been apprised of the employee matters
in which they had legitimate interest; and, her appraisal of events
was exaggeratedl?/ or inaccurate when weighed with other evidence of
record.

The oral testimony and documentary evidence or record does
not support the complaint that at the meeting on September 28, 1972,
the Respondents expressed their opinion of Mrs. Green as a problem-
maker trying to do management's job.

Viewing the record in its entirety it appears that (1) Mr.
Love and Mr. Hamlin had arranged a schedule of work to accommodate
the employees Mrs. Floyd and Mrs. Youngblood on the days they had
school classes to get off in time for them to attend school; (2) that
a conflict arose during the two week period that Mr. Love was on
vacation and Mr. Hamlin approved a temporary plan that permitted them

17/ Mr. Floyd testified that Mr. Hamlin did not say anything at the
meeting other than to ask the question: "What is the problem?"
And Mrs. Youngblood heard him say this was an EEO case. I credit
Mr. Love's and Mr. Hamlin's testimony that the only EEO matter
mentioned was the school which Mr. Hamlin was attending.
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to attend classes without being charged leave; (3) the plan was not
one authorized by the Base Command and when Mr. Love returned from
leave, he contacted personnel and had a plan authorized that would
permit the employees to be paid without delay; (4) that attending
school beginning the October term 1972 concerned Mrs. Floyd, but this
was not the matter her testimony indicates she mentioned to Mr. Love
regarding the two week period that temporary arrangement for her
school program had been made by Mr. Hamlin; (5) until the grievance
was filed the testimony of record does not indicate that the
commissary officers were aware of any specific matter of concern or
dissatisfaction that had been presented to them and left unresolved.

What occurred as can best be ascertained is that a breakdown
in communications caused principally by an inexperienced union steward
who for unexplained reasons did not aid or cooperate on presenting or
making known to the commissary officers the matter of concern of the
employees she represented; further, at the meeting, on September she
would not permit them to explain the matter to them in her presence
and she never informed them later of the matter after the meeting and
they learned of the specific problem after a grievance was filed on
October 6, 1972,

The facts and circumstances as to the incidents relating to
the employees school situation were ballooned out of all proportion
to the employees' matter of concern. The allegations in the com-
plaint are exaggerated and attribute to the commissary managers action
and conduct for which the union steward was primarily responsible.

(b) It is also alleged that interfering with employer-repre-
sentative relation, requiring additional steps in the processing of
a grievance in the presence of a negotiated procedure, denying of
official time for the preparation of a grievance and discouraging
the pursuit of grievance with such tactics as high pressure question-
ing of grievants and urging them to contact Personnel rathern than
the shop steward or to use EEO procedures, interferes with, restrains
and coerces the employees in the exercise of their rights in violation
of Section 19(a)(l) of the Order.l18/

18/ Section 1(a) of the Order provides in part that: "Each em-
ployee of the executive branch of the Federal Govermment has
the right, freely and without fear of penmalty or reprisal, to
form, join, and assist a labor organization or to refrain from
such activity, and each employee shall be protected in the
exercise of this right...."
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The discovery of a matter of personal concern or dissatis-
faction to an employee or group of employees acting as individuals
is a subject of mutual interest to agency management and union re-
presentatives, not one exclusive of the other; there is also mutual
responsibility in sharing and resolving such matters of concern that
affect employees and their working conditions. Certainly in the
incipient or the discovery stage of ascertaining a problem it is not
improper for agency management to inquire at a meeting where the
employees concerned are present with their union steward as to what
is the problem or matter of concern. Complainant argues that since
Mr., Love and Mr. Hamlin were not invited to the September 28 meeting
which had been set up by the union steward for her, Mrs. Floyd and
Mrs. Youngblood, their presence and questioning of the ladies con-
stituted a violation of the Order. More important than their un-
invited appearance is whether under the circumstances there was an
interference, restraint or coercion of employees in the exercise of
rights assured them under the Order.

Viewing the record from the time Mrs. Floyd and Mrs. Youngblood

entered school, it discloses that there was never an occasion when
Mr. Love and Mr. Hamlin failed to make arrangement for them to have
time off to attend classes, without being charged annual leave, and
their actions over the extended period appear to have been those of
cooperation and lending assistance rather than hindering or impeding
their school program. It is not demonstrated that management by
attending the meeting scheduled on September 28 intended or acted in
a manner other than to assist the union representative and the em-
ployees to resolve whatever matter that may have been of concern to

them. Certainly no improper motives are substantiated on the basis of

their prior relationship with the employees or by their action at

the meeting. Whatever Mrs. Green's reasons may have been for
abruptly terminating the meeting it appears blatant from the evidence
in this case for Complainant to attribute, fault, taint or blame to
management for her provocative action. Neither did Complainant or
Mrs. Green offer at the hearing a plausible explanation for such
action. Testimony of several other witnesses including a chief union
steward at the commissary lend support to the course of conduct for
many years followed by Mr. Love and Mr. Hamlin in dealing with em-
ployees and their cooperative and mutually respective effort with the
union in resolving problems.
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I find under the circumstances of this particular case, that
Mr. Love and Mr. Hamlin were attempting to help or assist the em-
ployees Mrs. Floyd and Mrs. Youngblood and the union steward at the
time of the September 28 meeting which was terminated by Mrs. Green;
further, that Complainant has not sustained its burden of proof in
establishing that Respondent denied employees official time for pre-
paration of a grievance or discouraged them from pursuit of a grie-
vance by high pressure questioning and urging them to use EEO proce-
dures or contact personnel rather than the union steward.

I also find from a review of the oral and documentary evidence
that (c¢) the record does not establish that the Respondents failed to
consult, confer, or negotiate with the Complainant union in violation
of Section 19(a)(6) of the Order.

In view of the entire record, I conclude that the Complainant
has not sustained its burden of proving by a preponderance of the
evidence that Respondent violated Section 19a(l) and (6) of the
Order.

Recommendation

Upon the basis of the above findings, conclusion, and the
entire record, I recommended that (1) the Respondents’' motion to
dismiss the proceedings be denied, and (2) that the complaint
herein against the Respondent be dismissed.

Rhea M. Burrow
Administrative Law Judge

Dated at Washington, D. C. this 30th dayof August 1973.



January 9, 1974

UNITED STATES DEPARTMENT OF LABOR
ASSTISTANT SECRETARY FOR LABOR-MANAGEMENT RELATIONS
SUMMARY OF DECISION AND ORDER OF THE ASSISTANT SECRETARY
PURSUANT TO SECTION 6 OF EXECUTIVE ORDER 11491, AS AMENDED

U. S. DEPARTMENT OF INTERIOR,
BUREAU OF INDIAN AFFAIRS,
INDIAN AFFAIRS DATA CENTER,
ALBUQUERQUE, NEW MEXICO
A/SIMR No. 341

This proceeding arose upon the filing of an unfair labor practice
complaint by the Natiomal Federation of Federal Employees, Local 40,
Albuquerque, New Mexico (Complainant), against the U. S. Department of
Interior, Bureau of Indian Affairs, Indian Affairs Data Center,
Albuquerque, New Mexico (Respondent). The complaint alleged essentially
that the Respondent violated Sectioms 19(a)(1l), (2) and (6) of the Order
based on the amnouncement and promulgation by the National Office of the
Bureau of Indian Affairs of a new policy of Indian preference in em-
ployment in derogation of the rights of non-Indians; the contravention
of the parties' negotiated agreement by promulgation of the new policy;
and the Respondent's failure to comsult or negotiate with the Complainant
concerning the new policy.

In agreement with the Administrative Law Judge, the Assistant
Secretary found that the Respondent did not violate Sections 19(a)(l)
and (2) of the Order for the reasons alleged. Thus, it was noted that
the promulgation of the new Natiomal Office policy was not an act of the
Respondent Activity nor an act over which it had control. Further, the
evidence did not support the contention that the mere announcement of the
policy interfered with, restrained, or coerced any employees in the exer-
cise of their rights assured by the Order. Nor was there any evidence
of discrimination based on union status or union activities.

The Assistant Secretary also found, in agreement with the Adminis-
trative Law Judge, that the Respondent violated Section 19(a)(6) of the
Order based on its failure to meet and confer within the meaning of
Section 11(a) to the extent consonant with law and regulatiomns, as to
the procedures the Respondent's management intended to observe in ef-
fectuating the new policy and on the impact of such policy on adversely
affected employees. Moreover, in the Assistant Secretary's view, such
violative conduct had a restraining influence upon unit employees and had
a concomitant coercive effect upon their rights assured by the Order.
Accordingly, he faind that the Respondent's improper conduct herein also
violated Section 19(a)(l) of the Order.
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A/SLMR No. 341

UNITED STATES DEPARTMENT OF LABOR

BEFORE THE ASSISTANT SECRETARY FOR LABOR-MANAGEMENT RELATIONS

U. S. DEPARTMENT OF INTERIOR,
BUREAU OF INDIAN AFFAIRS,
INDIAN AFFAIRS DATA CENTER,
ALBUQUERQUE, NEW MEXICO

Respondent
and Case No. 63-4128(CA)

NATIONAL FEDERATION OF FEDERAL
EMPLOYEES, LOCAL 40,
ALBUQUERQUE, NEW MEXICO

Complainant
DECISION AND ORDER

On September 26, 1973, Administrative Law Judge Milton Kramer issued
his Report and Recommendation in the above-entitled proceeding, finding,
among other things, that the Respondent, U.S. Department of Interior,
Bureau of Indian Affairs, Indian Affairs Data Center, Albuquerque, New
Mexico, had engaged in certain unfair labor practices and recommending
that it take certain affirmative actions as set forth in the attached
Administrative Law Judge's Report and Recommendation. No exceptions were
filed to the Administrative Law Judge's Report and Recommendation.

The Assistant Secretary has reviewed the rulings of the Administrative
Law Judge made at the hearing and finds that no prejudicial error was com-
mitted. The rulings are hereby affirmed. Upon consideration of the Ad-
ministrative Law Judge's Report and Recommendation and the entire record
in this case, I hereby adopt the findings, conclusions and recommendations
of the Administrative Law Judge, to the extent consistent herewith.

The complaint herein alleging that the Respondent violated
Sections 19(a)(1l), (2) and (6) was based upon the announcement and promul-
gation of a new policy by the Bureau of Indian Affairs National Office of
Indian preference in employment in derogation of the rights of non-Indians;
the contravention of the parties' negotiated agreement by promulgation of
the new policy; and the Respondent's failure to consult or negotiate with
the Complainant concerning the new policy.



The Administrative Law Judge recommended that the 19(a)(l) and (2)
allegations be dismissed. He concluded, however, that the Respondent's
conduct herein constituted a violation of Section 19(a)(6) of the Order.

The essential facts of the case, which are not in dispute, are set
forth in detail in the Administrative Law Judge's Report and Recommenda-
tion and I shall repeat them only to the extent necessary.

The Complainant is the exclusive representative of the Respondent
Activity's employees. A 2-year negotiated agreement between the parties
was approved on November 18, 1970, and a supplemental agreement was
executed on January 5, 1971. In August, 1972, the Respondent notified
the Complainant of its desire to terminate the existing agreement on
November 18, 1972, Subsequently, on November 21, 1972, the parties signed
a memorandum of understanding extending the old agreement until a new
agreement had been negotiated and approved.

The negotiated agreement contains three provisions which are perti=-
nent to the instant case:

Section 1.7 - CONTROLLING AUTHORITY

In the administration of all matters covered by the
agreement, employer and NFFE Local 40 shall be governed
by the provisions of any existing or future laws, execu-
tive orders, including E.O. 11491, Standards of Conduct
for Employee Organizations, code of Fair Labor Practices
and regulations, including policies set forth in the FPM
and regulations of the Department of the Interior, Bureau
of Indian Affairs, Indian Affairs Data Center, which may
be applicable. This agreement and any supplementary
agreements, memorandas of understanding and amendments
shall be at all times applied subject to such laws,
executive order, regulations and policies. However, the
parties agree that NFFE Local 40 has the right to nego-
tiate within the scope of E.O. 11491 on any and all
problems or matters defined hereinafter as negotiable in
this Agreement. (emphasis supplied)

Section 3.1 - MANAGEMENT RIGHTS

eees. However, employer agrees to consult and/or negotiate
with NFFE Local No. 40 prior to making any changes in
personnel policies, practices and procedures that are ap-
plicable to employees covered by the agreement. Employer
further agrees to furnish two copies of any proposed
changes in aforementioned personnel policies, practices
and procedures to NFFE Local No. 40 for review and
consultation at least 10 work days prior to the proposed
effective date.
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Article 7.1A - PROMOTIONS

eeees Consideration will be made without regard to any
non-merit factors, such as race, color, religiom, sex,
national origin, politics, physical handicap, family
relationships, marital status, persomal favoritism, age
or membership in an employee organizationeeese.

On June 23, 1972, the Secretary of the Interior ammounced his ap-
proval of the Bureau of Indian Affairs policy to extend Indian preference
to training and to filling vacancies, by original appointment, rein-
statement or promotion. Notification of the new policy was sent to all
Bureau field offices, including the Respondent Activity. The notice
indicated the new policy would become effective immediately within the
Bureau of Indian Affairs and was to be incorporated into all existing
programs, including the promotion program. It stated also that careful
attention must be given to protecting the rights of non-Indian employees.
On June 28, 1972, the Respondent addressed a memorandum to "all employees"
quoting the above notice in its entirety. Thereafter, the Department and
the Bureau issued additional instructions on implementing the new policy,
including some which indicated that the impact of the new policy required
a special sensitivity to assure equitable application of the preference
policy within prescribed limits. The Respondent and the Complainant had
numerous conversations about the new policy and also about the Com-
plainant's suggestions concerning ways to alleviate the new policy's
adverse effect on non-Indians, Throughout these conversatioms, however,
the Respondent's Personnel Officer maintained that he was without
authority to do anything because the new policy left him no discretion
and no room for negotiation.

With respect to the alleged violation of Sectiom 19(a)(l), the
Complainant contends that the Order was violated in this regard by virtue
of the National Office's promulgation of the new and expanded policy of
Indian preference in derogation of the rights of non-Indians. In this
connection, I agree with the conclusion of the Administrative Law Judge
that the promulgation of the new National Office policy was not an act
of the Respondent Activity nor an act over which it had comtrol. Also,

I concur in his finding that the record fails to support the Complainant's
contention that the mere announcement of the policy interfered with,
restrained, or coerced any employees in the exercise of their rights
assured by the Order. Accordingly, I adopt the Administrative Law Judge's
recommendation to dismiss this alleged Sectiom 19(a)(l) violatiom.

With regard to the Complainant's allegation that the Respondent
violated Section 19(a)(2), I agree with the Administrative Law Judge's
conclusion that while there was discrimination agaimst non-Indian
employees in regard to promotion and other conditions of employment as
a result of the new National Office policy, such discrimination had no
relationship to union status or union activities. Accordingly, I adopt
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the édministrative Law Judge's recommendation that dismissal of the
Section 19(a)(2) allegation is warranted.

With regard to the Respondent's alleged refusal to "consult or
negotiate" concerning the new policy, the Administrative Law Judge
found that the Respondent violated Section 19(a)(6) of the Order by
taking the position that it was without authority to negotiate at the
local level on the impact of the new policy.

In prior decisions it has been held that notwithstanding the fact
that there is no obligation to meet and confer on a particular manage-
ment decision, an exclusive representative should be afforded the
opportunity to meet and confer, to the extent consistent with law and
regulations, as to the procedures management intended to observe in
effectuating its decision, and as to the impact of such decision on those
employees adversely affected. 1/ As noted above, in the instant case,
the change in personnel practices resulting from a new policy issued by
the National Office of the Bureau of Indian Affairs was not an act of the
Respondent Activity, nor an act over which it had control. Moreover,
Section 1.7 of the parties' negotiated agreement provided, in pertinent
part, that all parties to the agreement would be governed by future poli=-
cies set forth in regulations of the Department of the Interior, Bureau of
Indian Affairs, Indian Affairs Data Center, which may be applicable. Under
these circumstances, I find that there was no obligation herein to meet and
confer with the Respondent on the decision to establish the new Indian
preference policy. However, as discussed above, there was an obligation to
meet and confer, to the extent consonant with law and regulations, on the
procedures the Respondent's management intended to observe in effectuating
the new policy and on the impact of such policy on adversely affected em=
ployees. 1In this latter regard, I find, in agreement with the Administrative
Law Judge, that the Respondent's failure to meet and confer on the above-
noted matters within the meaning of Section 11(a) constituted a violation of
Section 19(a)(6) of the Order. Further, I find that the Respondent's
improper refusal to meet and confer with the Complainant necessarily had a
restraining influence upon the unit employees and had a concomitant
coercive effect upon their rights assured by the Order. Accordingly, I
conclude that the Respondent's conduct herein also violated Section 19(a)(l)
of the Order.

l/ See United States Department of Na Bureau of Medicine and Surge
Great Lakes Naval Hospital, Illinois, A/SIMR No. 289 and Federal
Aviation Administration, National Aviation Facilities Experimental
Center, Atlantic City, New Jersey, A/SLMR No. 329. See also Veterans
Iﬁmigistration Research Hospital, Chicago, Illinois, FLRC No. 71A-31,
and Naval Public Works Center, Norfolk, Virginia, FLRC No., 71A=56.
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REMEDY

Having found that the Respondent has engaged in certain conduct
prohibited in Section 19(a)(l) and (6) of Executive Order 11491, as
amended, I shall order that the Respondent cease and desist therefrom
and take certain specific affirmative actions, as set forth below,
designed to effectuate the policies of the Order.

ORDER

Pursuant to Section 6(b) of Executive Order 11491, as amended, and
Section 203.25(b) of the Regulations, the Assistant Secretary of Labor
for Labor-Management Relations hereby orders that the U.S. Department of
Interior, Bureau of Indian Affairs, Indian Affairs Data Center,
Albuquerque, New Mexico, shall:

1, Cease and desist from:

(a) Refusing to meet and confer, to the extent consonant with law
and regulations, with the National Federation of Federal Employees,
Local 40, or any other exclusive representative, concerning the pro-
cedures management intends to observe in effectuating the requirements
of the new policy of Indian preference, and concerning the impact of such
policy on adversely affected employees.

(b) In any like or related manner, interfering with, restraining,
or coercing its employees in the exercise of rights assured by the
Executive Order.

2. Take the following affirmative actions in order to effectuate
the purposes and provisions of Executive Order 11491, as amended:

(a) Upon request, meet and confer in good faith, to the extent
consonant with law and regulations, with the Nationmal Federation of
Federal Employees, Local 40, or any other exclusive representative,
concerning the procedures management intends to observe in effectuating
the requirements of the new policy of Indian preference, and concerning
the impact of such policy on adversely affected employees.

(b) Post at the U.S. Department of Interior, Bureau of Indian
Affairs, Indian Affairs Data Center, Albuquerque, New Mexico, copies of
the attached notice marked "Appendix" on forms to be furnished by the
Assistant Secretary of Labor for Labor-Management Relations. Upon receipt
of such forms, they shall be signed by the Executive Officer of the
Respondent and shall be posted gnd maintained by him for 60 consecutive
days thereafter, in conspicuous| places, including all places where notices
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to employees are customarily posted. The Executive Officer shall
take reasonable steps to insure that such notices are not altered,
defaced or covered by any other material. 2/

(c) Pursuant to Section 203.26 of the Regulations, notify the
Assistant Secretary in writing, within 20 days from the date of this
order, as to what steps have been taken to comply herewith.

IT IS FURTHER ORDERED that the complaint insofar as it alleges a
violation of Section 19(a)(2) and additional violations of Section 19(a)
(1) and (6), be, and it hereby is, dismissed.

),

Dated, Washington, D.C.
January 9, 1974

Payl J. Fasser, Jr., Assistant Secretary of
Labor for Labor-Management Relations

2/ At footnote 10 of his Report and Recommendation, the Administrative
Law Judge noted that he had "qualms" about the advisability of the
posting of a notice in this case. I find that, under the circum-
stances of this case, the posting of a remedial notice to employees
will effectuate the purposes and policies of the Order.
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APPENDIX

NOTICE TO ALL EMPLOYEES

PURSUANT TO
A DECISION AND ORDER OF THE
ASSISTANT SECRETARY OF LABOR FOR LABOR-MANAGEMENT RELATIONS
and in order to effectuate the policies of
EXECUTIVE ORDER 11491, as amended
LABOR~-MANAGEMENT RELATIONS IN THE FEDERAL SERVICE
We hereby notify our employees that:

WE WILL NOT refuse to meet and confer in good faith to the extent
consonant with law and regulations, with the National Federation of
Federal Employees, Local 40, or any other exclusive representative
concerning the procedures management intends to observe in effectuating
the requirements of the new policy of Indian preference, and concerning
the impact of such policy on adversely affected employees.

WE WILL, upon request, meet and confer in good faith, to the extent
consonant with law and regulations, with the National Federation of
Federal Employees, Local 40, or any other exclusive representative,
concerning the procedures management intends to observe in effectuating
the requirments of the new policy of Indian preference, and concerning
the impact of such policy on adversely affected employees.

WE WILL NOT in any like or related manner interfere with, restrain, or
coerce our employees in the exercise of their rights assured them by
the Executive Order.

(Agency or Activity

Dated: By:

(Signature) (Title)
This Notice must remain posted for 60 consecutive days from the date
of posting, and must not be altered, defaced or covered by other material.

If employees have any questions concerning this Notice or compliance with
its provisions, they may commmicate directly with the Assistant Regional
Director for Labor-Management Services, Labor-Management Services
Administration, United States Department of Labor, whose address is

Room 2200, Federal Office Building, 911 Walnut Street, Kansas City,
Missouri, 64106,
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Case No. 63-4128(CA)
U. S. Department of Interior, Bureau of Indian Affairs,
Indian Affairs Data Center, Albuquerque, New Mexico,
Respondent

and

National Federation of Federal Employees, Local 40,
Complainant

Statement of the Case

This case arises under Executive Order 11491. It was
initiated by a complaint dated October 28, 1972 signed by
the then President of Local 40 and filed October 31, 1972.
The complaint alleges violations of Sections 19(a) (1), (2),
and (6) of the Executive Order by Respondent. The violation
of Section 19(a) (1) was alleged to consist of a promulgation
by the national office of the Bureau of a new policy of
Indian preference in employment in derogation of the rights
of non-Indians. The violation of Section 19(a) (2) was alleged
to consist of the promulgation of the new policy being in
contravention of the negotiated agreement between Local 40
and the Respondent Data Center. The violation of Section
19(a) (6) was alleged to consist of Respondent refusing to
consult or negotiate with Local 40 concerning the new policy
of personnel practices.

The Area Administrator investigated the complaint in this
case and in Case No. 63-4021(CA). On January 19, 1973 he
issued a Notice of Hearing in this case to be held March 27,
1973. On February 15, 1973 he issued an order consolidating
this case for hearing with Case No. 63-4021(CA) and the same
day issued an Amended Notice of Hearing of both cases on
March 27, 1973.

Hearings were held beginning on March 27, 1973 in
Albuquerque, New Mexico. After the hearing in Case No.
63-4021 (CA) had progressed for a while the parties advised
me that they had agreed on a settlement of that case and
that the Complainant would request the Regional Administrator
for leave to withdraw that complaint. 1/ The hearing then
commenced on this case on March 27, 1973 and concluded on
March 28, 1973. Neither side was represented by counsel.

l/ Local 40 later advised me that because of a change of
circumstances that settlement had failed to materialize and
requested a rescheduling of the hearing. With the agreement
of the Regional Administrator I severed the two cases and
rescheduled a renewed hearing in Case No. 4021(CA). The
parties again agreed on a settlement of that case in a written
agreement in which Local 40 again agreed to request the
Regional Administrator for leave to withdraw that complaint.
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Motions for extension of time, consented to, were granted for
good cause, and the time for filing briefs was extended to
May 23, 1973. Timely briefs were filed, counsel filing one
for Complainant.

Facts

The Complainant is the exclusive representative of
Respondent's non-supervisory, non-managerial, and non-
professional employees. 2/

In the Indian Reorganization Act of 1934 (25 USC Sections
462 et seq., 48 Stat. 985), Congress provided (in 25 USC
SectIon 472) that qualified Indians may be appointed, without
regard to the civil service laws, to positions in the Bureau
of Indian Affairs and should have preference in appointment
to vacancies in such positions. For some time this was not
construed officially and was understood by some to call for
preference of Indians only in initial appointments in the
Bureau.

The collective bargaining agreement between Complainant
and Respondent provided, under the caption "Promotions",
that "consideration will be made without regard to any non-
merit factor such as race, color, religion, sex, national
origin...." 3/ The agreement provided also that in its
administration the Activity and the Local would be governed
by existing or future laws, executive orders, and Departmental
regulations. 4/ It provided also 5/ that the Activity agreed
to "consult and/or negotiate" with Local 40 prior to making
any changes in personnel policies or practices, and that it
would furnish the Local with two copies of any proposed
changes in policies or practices at least ten days in advance
of their effective date.

2/ Exh. S-4-2-3, sec. 1.4, p.3.

3/ The agreement was negotiated on August 3, 1970, approved
by the Acting Commissioner of the Bureau on September 3, 1970,
and approved by the Acting Director of Personnel, Department
of Interior on November 18, 1970. This provision appears in
a supplemental agreement of January 5, 1971. The original
agreement provided that the subject of "promotions, repromo-
tions, reassignments" and certain other subjects would be

covered by a supplemental agreement.
4/ Exh. sS4-2-3, p.4.
5/ Exh. S4-2-3, p.7.
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On June 23, 1972 the Commissioner of the Bureau sent a
telegraphic communication to its field offices, including
Respondent, announcing a new policy concerning Indian prefer-
ence. 6/ It stated that the Secretary of the Interior had
approved the Bureau's policy to extend the Indian preference,
effective immediately, to training and to filling vacancies
whether by original appointment, reinstatement, or promotion.
It instructed that all employees and recognized unions should
be immediately notified of the policy. It stated also that
careful attention must be given to protecting the rights of
non-Indian employees. On June 28, 1972 the Personnel Officer
of the Respondent Activity, Carl McMullen, addressed a memor-
andum to "all employees" quoting in its entirety the communi-
cation from the Commissioner.

From time to time thereafter the Department and Bureau
issued additional instructions implementing the new policy.
In some of these the Department recognized, and the Bureau
communicated to its field offices, that the impact of the new
policy required a special sensitivity to assure the application
of the preference on an equitable basis within the prescribed
limits.

The Personnel Officer of the Respondent Activity was of
the view that the newly announced national policy of the
Bureau and its implementation was virtually an absolute bar
to the appointment, promotion, or reinstatement of non-Indians
to any position. The only situation in which he believed a
non-Indian could be appointed or promoted was one in which
no qualified Indian could be found for a position even after
the position was "engineered", i.e., no qualified Indian could
be found meeting the specified qualifications, the prescribed
qualifications were then lowered, perhaps several times, until
they could be lowered no more, and still no qualified Indian
could be found. Thus he took the position that there was
nothing about the new policy that could be the subject of
meaningful consultation or negotiation, because he had no
authority but to apply the mandate that came from a higher
level. He did not refuse to talk to representatives of Local
40 and had many conversations with the President and Vice-
President of Complainant about the new policy on Indian
preference, but consistently took the position he was without
authority to agree to anything about it because it left him
no discretion.

Complainant suggested that non-Indians, faced with a
virtual bar to promotion and even any other change in posi-
tions, have training for and be given assistance in "outplace-
ment" or "lateral transfer", i.e., training for and assistance

6/ Exh. S5-A.
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in obtaining positions outside the Bureau of Indian Affairs
in the Department of the Interior or even outside the Depart-
ment. The national office of the Bureau adopted a program
for placing Indians in positions in the Federal Government
outside the Bureau. The Complainant suggested to McMullen

a similar program for non-Indian employees of Respondent.

The Bureau proposed an outplacement program for non-Indians
and solicited comments on its proposed program. Local 40

was asked for its comments but did not offer any. McMullen
was of the view that since such a national proposed program
was under consideration, he did not have authority to nego-
tiate such a program on a local basis. However, he did discuss
the subject with representatives of Local 40, but took the
position he was without authority to do anything about it.
The Bureau's proposed program was not placed in effect.

McMullen was of the view that there was no room but for
one interpretation of the directive on the new Indian prefer-
ence policy and thus no room for negotiation. Complainant
introduced several Promotional Opportunity Bulletins of other
offices of the Bureau for the purpose of showing differing
interpretations of the new policy by different offices. 7/

I find that the seeming substantive differences in those
Bulletins were due more to imprecision in draftsmanship than
to differences in applying the new policy. The contrary con-
clusion, urged by Complainant, would show a flat violation of
the policy by the other offices issuing the Bulletins, a con-
clusion I cannot reach on this record.

Discussion and Conclusions

Although the complaint asserts that Respondent violated
three provisions of the Executive Order, only one of such
contentions was supported at the hearing. The first conten-
tion in the complaint was that Section 19(a) (1) of the Order
was violated by the promulgation by the national office of the
new and expanded policy of Indian preference in derogation of
the rights of non-Indians. The second contention was that
Section 19(a) (2) was violated because the promulgation of the
new policy was in contravention of the collective bargaining
agreement between the parties. I find both these contentions
to be without merit.

The promulgation of the new national policy was not an
act of the Respondent nor an act over which it had any control.
The promulgation of the new policy was, in substance, an
announcement of a new understanding of 28 USC Section 472 of

7/ Exhibits C-4 through c-7.
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the Indian Reorganization Act of 1934. 8/ If the announcement
of the policy and the new interpretation of the statute had
any coercive effect on any of Respondent's employees, such
coercion was the result of legislation, not of unlawful con-
duct by Respondent. And the record does not support any con-
tention that the mere announcement of the policy interfered
with, restrained, or coerced any employees in the exercise of
their rights under the Order, or had a tendency to do so.
Therefore, there was no violation of Section 19(a) (1) for the
reason given in the complaint.

Complainant's reliance in its brief on Veterans Adminis-
tration Hospital, Charleston, S. Carolina, A/SIMR No. 87, for
the proposition that a violation of Section 19(a) (6), assuming
there was one, always implies a violation of Section 19(a) (1),
is misplaced. In that case, the Activity unilaterally changed
agreed-upon conditions of employment. That was found to con-
stitute a violation of 19(a) (1) as well as 19(a) (6). In this
case the complaint does not allege that the refusal to bargain
was in violation of Section 19(a) (1), and, for that reason, I
do not consider whether it was since in the light of my ultimate
conclusions it is unnecessary to do so. There is no indication
or contention that Respondent refused to bargain about anything
else.

Nor was there a violation of Section 19(a) (2). To be sure,
there was discrimination against non-Indian employees in regard
to promotion and other conditions of employment, but the dis-
crimination had no relationship to union status or activities.
There was evidence that union membership was discouraged, but
it was not the existence of the discrimination that discouraged
it. The evidence was that it was the alleged inability of the
union to engage in meaningful discussions with Respondent con-
cerning the discrimination and its impact that discouraged
membership.

The complaint alleges a violation of Section 19(a) (2)
because the discrimination was a violation of the negotiated
agreement. But the agreement itself provided that it was sub-
ject to existing laws and Departmental regulations. Since the

8/ Six months later the United States District Court for the
District of Columbia held #hat the Act required preference in
gpp01ntment to any vacancy no matter how created, and not only
in initial appointments. Freeman v. Morton, Civil Action No.
327-71, Dec. 21, 1972 (not reported). Six months after that a
three-judge District Court for the District of New Mexico held
the Freeman decision "inoperative" because of the enactment of
the Equal Employment Opportunity Act of 1972, P.L. 92-261.
Mancini v. Morton, Civil No. 9626, dec. June 1, 1973, not yet
reported.
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discrimination was predicated on law and Departmental regula-

tions, it was not in violation of the agreement. And Section

12(a) of the Order provides that every agreement is subject to
laws and regulations of appropriate authorities and subsequent
agency policies and regulations.

There was a violation of Section 19(a) (6) of the Order.

McMullen, the Personnel Officer, was the Respondent's
spokesman. The evidence shows that although he did not refuse
to talk with representatives of the union and indeed had many
conversations with them concerning the new policy, he took the
adamant position that he was without authority to negotiate or
engage in any meaningful consultation concerning it. To him
the directive of June 23, 1972 from the Commissioner of Indian
Affairs and the subsequent directives were crystal clear and
totally comprehensive; to him they left no interstices in any
of their substantive provisions or their ramifications.

But the original directive itself stressed that "careful
attention must be given to protecting the rights of non-Indian
employees" and some of the subsequent instructions recognized
and called the attention of the field offices to the considera-
tion that the impact of the new policy required a special sensi-
tivity to assure the application of the policy on an equitable
basis within the prescribed limits. Apparently the Bureau did
not consider the original directive and its subsequent explica-
tions to be as all-pervasive as McMullen did. The Bureau's
caution to its field offices to give careful attention to the
rights of non-Indian employees in the application of the policy
and to show a special sensitivity to its application on an equit-
able basis indicated that it thought the field offices had more
to do than to apply mechanically a totally detailed and inflex-
ible plan. But McMullen took the inflexible position that he
was without authority to consult or negotiate with the union
about any aspect of the plan or its impact, that he could listen
but do nothing. Listening, with such an attitude, is not nego-
tiating or consulting, but is a refusal to do so.

Throughout the proceeding the Complainant made it plain
that it was not seeking to repel or obstruct the Indian prefer-
ence but was concerned about the impact of the newly expanded
policy on non-Indians. It wanted to discuss with management,
among other things, the possibility of arrangements by which
the Indian preference could be furthered by an incumbent non-
Indian training an Indian for the incumbent's position with
the incumbent transferring to another position, but McMullen's
adamant attitude precluded meaningful conferring or negotiation
along that line.

Another avenue that Complainant wanted to pursue with
Respondent was a program for training non-Indians for, and
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assistance in obtaining, positions outside the Bureau or even
outside the Department, leaving their former positions open to
being filled in accord with the Indian preference. This too
would have furthered the spirit of the Indian preference.
Complainant proposed this subject to McMullen. The Bureau had
such a program for training of and assistance to Indians. The
Bureau had also under consideration such a program for non-
Indians. McMullen took the position that since such a program
was pending consideration on a national level 9/ he did not
have authority to negotiate concerning such a proposal on a
local level. This was inexplicable on the basis of authority,
and of itself was a violation of Section 19(a) (6). Accordingly,
I conclude Respondent violated Section 19(a) (6).

I recommend that the complaint be dismissed insofar as it
alleges violations of Sections 19(a) (1) and 19(a) (2) of the
Executive Order, and that it be sustained insofar as it alleges
violations of Section 19(a) (6).

The Remedy

Having refused to consult and negotiate, in violation of
Section 19(a) (6), Respondent should be ordered to cease and
desist from such refusal and to consult and negotiate in the
future, and to post a notice lg/ that it will do so.

Suggested forms of an order and a notice are attached
hereto.

MILTON KRAMER
Administrative Law Judge

September 26, 1973

9/ The program on a national level was never adopted.

10/ I have qualms about the advisability of posting a notice in
this case. But I observe that heretofore it has been the con-
sistent policy of the Assistant Secretary to require the posting
of a notice in cases in which he found a violation of Section
19(a) even in cases in which I would not have so recommended.
E.g., Headquarters, U. S. Army Aviation Systems Command, A/SLMR
168, affd. FLRC 72A-30.



ORDER

Pursuant to Section 6(b) of Executive Order 11491, as
amended, and Section 203.25(b) of the Regulations thereunder,
the Assistant Secretary of Labor for Labor-Management Relations
orders that Indian Affairs Data Center, Bureau of Indian Affairs,
Department of the Interior, Albuquerque, New Mexico, shall:

1. Cease and desist from refusing to consult or negotiate
with National Federation of Federal Employees, Local 40, con-
cerning the methods of applying requirements of preference in
employment it is required to give to any racial or other group,
the impact of such applications, and arrangements for the relief

of employees in the unit who may be adversely affected by such
impact.

2. Upon request from Local 40, engage in consultation or
negotiation concerning these matters.

3. Advise the appropriate officials of Local 40 that it
is willing to consult and negotiate on these subjects.

4. Post copies of the attached Notice on forms to be
furnished by the Assistant Secretary for Labor Relations at all
places where notices to employees are customarily posted. Upon
receipt of the forms they shall be signed by the Executive
Officer of the Respondent and posted and maintained for thirty
consecutive days. The Executive Director shall take reasonable
steps to insure that such notices are not altered, defaced, or
covered by other material.

5. Pursuant to Section 203.26,0f the Regulations, notify
the Assistant Secretary in writing within twenty days of the
date of this Order what steps have been taken to comply with
this Order.

Paul J. Fasser
Assistant Secretary of Labor
for Labor-Management Relations

October , 1973

NOTICE T O ALL EM°Y LU ZXYDLDLOD
PURSUANT TO
A DECISION AND ORDER OF THE
ASSISTANT SECRETARY OF LABOR FOR LABOR-MANAGEMENT RELATIONS
and in order to effectuate the policies of
EXECUTIVE ORDER 11491, as amended
LABOR-MANAGEMENT RELATIONS IN THE FEDERAL SERVICE
We hereby notify our employees that:

1. We will not refuse to consult or negotiate with National

Federation of Federal Employees, Local 40, concerning any matters
affecting working conditions so far as may be required by Executive
Order 11491, as amended.

2. Upon request from Local 40, we will engage in consultation

or negotiation concerning any such matter.

October ’
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January 25, 1974

UNITED STATES DEPARTMENT OF LABOR
ASSISTANT SECRETARY FOR LABOR-MANAGEMENT RELATIONS
SUMMARY OF DECISION AND ORDER OF THE ASSISTANT SECRETARY
PURSUANT TO SECTION 6 OF EXECUTIVE ORDER 11491, AS AMENDED

DEPARTMENT OF TRANSPORTATION,
FEDERAL AVIATION ADMINISTRATION,
SOUTHWEST REGION, AIRWAY
FACILITIES SECTOR,

AIR ROUTE TRAFFIC CONTROL CENTER,
ALBUQUERQUE, NEW MEXICO

A/SIMR No. 342

This case involved a petition for clarification of unit, filed by
the Activity, seeking clarification of an existing exclusively recognized
unit, consisting of Clerk-Stenographers, a Supply Clerk and a General
Supply Specialist. The Activity contended that the two Clerk-Stenographers
are confidential employees, and that the General Supply Specialist is a
supervisor within the meaning of the Order. Under these circumstances,
it asserted that these employees should be excluded from the unit. The
incumbent labor organization, American Federation of Government Employees,
Local 2760, AFL-CIO, contended that.the employses described above should
not be excluded from the unit.

The Assistant Secretary found that the two employees in the job
classification of Clerk-Stenographer were not confidential employees and,
therefore, should not be excluded from the unit. In this connection, he
noted that the evidence established that neither employee acted in a
confidential capacity to persons who formulate and effectuate management
policies in the field of labor relatioms.

The Assistant Secretary also found that the General Supply Specialist
did not exercise any supervisory authority requiring the use of independent
judgment, nor did he have the authority effectively to recommend any action
within the meaning of Section 2(c) of the Order. Accordingly, he concluded
that the General Supply Specialist was not a supervisor within the meaning
of the Order. '

Based on the foregoing, the Assistant Secretary found insufficient
basis to support the Activity's position that the unit should be
clarified to exclude these aforementioned employees and he, therefore,
ordered that the petition be dismissed.
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A/SLMR No. 342
UNITED STATES DEPARTMENT OF LABOR

BEFORE THE ASSISTANT SECRETARY FOR LABOR-MANAGEMENT RELATIONS

DEPARTMENT OF TRANSPORTATION,
FEDERAL AVIATION ADMINISTRATION,
SOUTHWEST REGION, AIRWAY FACILITILES
SECTOR, AIR ROUTE TRAFFIC CONTROL
CENTER,

ALBUQUERQUE, NEW MEXICO

Activity-Petitioner
and Case No. 63-4499(CU)

AMERICAN FEDERATION OF GOVERNMENT
EMPLOYEES, LOCAL 2760, AFL-CIO

Labor Organization

DECISION AND ORDER

Upon a petition duly filed under Section 6 of Executive Order 11491,
as amended, a hearing was held before Hearing Officer Joel D. Reed. The
Hearing Officer's rulings made at the hearing are free from prejudicial
error and are hereby affirmed.

Upon the entire record in this case, including briefs filed by the
Activity and the American Federation of Government Employees, Local 2760,
AFL-CIO, herein called AFGE, the Assistant Secretary finds:

The Activity, Department of Transportation, Federal Aviation Adminis-
tration, Southwest Region, Airway Facility Sector, Air Route Traffic
Control Center, Albuquerque, New Mexico, filed a petition for clarification
of unit (CU) seeking clarification of an existing exclusively recognized
bargaining unit. The exclusively recognized unit, which was certified on
February 4, 1972, includes "clerk-stenographers, supply clerk and supply
specialist." The Activity seeks to clarify the status of the two Clerk-
Stenographers in the unit and the General Supply Specialist. It contends
that the two Clerk-Stenographers are confidential employees and that the
General Supply Specialist is a supervisor within the meaning of Section
2(c) of the Order. Under these circumstances, it asserts that these
employees should be excluded from the exclusively recognized unit. The
AFGE takes the position that the employees described above should not be
excluded from the exclusively recognized unit.

One of the two Clerk-Stenographers the Activity would exclude from
the unit is a GS-4 Clerk-Stenographer on the Activity's Proficiency and



Evaluation Staff. This Staff is responsible for training and safety
programs, as well as for the testing and certification of technicians.
The Proficiency Development and Evaluation Officer (PDEO) who heads the
Staff, in addition to the normal functions connected with his position,
has, in the past, commented on collective-bargaining agreement proposals
and, on one occasion, represented the Activity's Sector Manager during
collective-bargaining negotiations. The evidence reveals that the Clerk-
Stenographer on the Proficiency Development and Evaluation.Staff performs
the normal duties associated with the job classification of Clerk-
Stenographer, including typing and filing, Further, she is the time and
attendance clerk for the Staff, sits in close proximity to the PDEO's
office, and has access to files in the PDEO's office except those which
are sealed,

While employees who act in a confidential capacity with respect to
persons who formulate and effectuate management policies in the field of
labor relations have been excluded from exclusive bargaining units as
confidential employees, it also has been found that where, as here, the
evidence establishes that the essential basis for exclusion from the unit
is that the employee involved merely has access to personnel or statis-
tical records, exclusion from the unit as a confidential employee is not
warranted, l/ The record in the subject case does not establish that the
Clerk-Stenographer on the Proficiency Development and Evaluation Staff
serves in a confidential capacity to a person who formulates and effectuates
management policies in the field of labor relations and that her inclusion
in the unit would result in a conflict of interest between her normal
duties and her unit membership. Accordingly, I find that the Clerk-
Stenographer on the Proficiency Development and Evaluation Staff should
not be excluded from the unit, 2/

The other disputed Clerk-Stenographer, whom the Activity would exclude
from the unit as a confidential employee, is a GS-4 employee assigned to
the Administrative and Logistics Staff, The record reflects that this
Staff consists of a General Supply Specialist, an Administrative Officer,

1/ See Virginia National Guard Headquarters, &4th Battalion, lllth Artillery,

- A/SLMR No. 69; Portland Area Office, Department of Housing and Urban
Development, A/SLMR No. 111; United States Department of Agriculture,
Forest Service, Mark Twain National Forest, Springfield, Missouri,
A/SLMR No. 303; Department of Transportation, Federal Aviation Admin-
istration, Flight Inspection District Office, Battle Creek, Michigan,
A/SILMR No. 313; Department of the Navy, United States Naval Station,
Adak, Alaska, A/SIMR No. 321.

2/ Compare Department of Transportation, Federal Aviation Administration,

T Airway Facilities Sector, Fort Worth, Texas, A/SIMR No. 230, where
certain Clerk-Stenographers who performed clerical, administrative
and secretarial duties for Field Office Chiefs were determined to be
confidential employees. In that case, the record supported the agree-
ment of the parties that the employees in question acted in a confi-
dential capacity as immediate assistants to the senior management
official at their respective field offices.
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a Supply Clerk, the Clerk-Stenographer at issue, and a part-time Clerk-
Stenographer.

While the Assistant Sector Manager, or in his absence, the Sector
Manager, have rated this Clerk-Stenographer's performance and the latter
has substituted for the Sector Manager's regular secretary during vacation
periods for two to six weeks per year, and, at other times, has assisted
the Sector Manager's secretary, the record reveals that, for the most
part, this employee performs clerk-stenographic duties for the Admin-
istrative Officer or other employees assigned to the Administrative and
Logistics Staff. In the performance of her regular duties, the evidence
establishes that this Clerk-Stenographer has access to the office safe,
but that she does not have knowledge of the contents of the materials
contained in the safe. Further, the record reveals that the incumbent
has overheard the Administrative Officer advise employees on certain
aspects of the grievance procedure and has typed performance evaluations.

In my view, the evidence does not establish that this employee's
normal day-to-day duties are of a confidential nature with respect to
persons who formulate and effectuate management policies in the field
of labor relations and that her inclusion in the unit would result in a
conflict between her normal duties and her unit membership. Thus,
although this employee has, on occasion, substituted for the Sector
Manager's regular secretary and, at other times, has assisted the Sector
Manager's secretary, the evidence does not establish that such job
functions involve more than normal clerical duties. Nor does the evidence
establish that this employee's short-term, occasional substitution for
the Sector Manager's secretary was such that she assumed a confidential
relationship with respect to the Sector Manager. Under all of the
circumstances, I find that the Clerk-Stenographer on the Administrative
and Logistics Staff is not a confidential employee and should not be
excluded from the unit,

The General Supply Specialist, whom the Activity would exclude from
the unit as.a supervisor, also is assigned to the Administrative and
Logistics Staff., The record reveals that he has mever hired, transferred,
suspended, laid off, recalled, promoted, or discharged any employees, nor
does he possess the authority to perform any of the aforementioned acts.
The record discloses that, on one occasion, the General Supply Specialist
rated the performance of the Activity's Supply Clerk, with whom he shares
an office, and that after the Supply Clerk complained about the rating,
the Sector Manager and Assistant Manager reviewed the rating and had it
changed. Aside from this one incident, the General Supply Specialist
has never evaluated the performance of any employee, nor has he ever
adjusted any employee grievances. The record reflects that most of the
Supply Clerk's work is of a rgutine nature, within established ageﬁcy
procedures, and does not require special direction. In this regard, the
General Supply Specialist may issue routine instructions on how to order
specific items or to type up a certification of contractors' invoices,
if service has been satisfactory, or he may routinely direct the Supply
Clerk to order items on a priority basis.,

-3-



In ﬁy fiew, the evidence herein is insufficient to es?abllsh ;:;z
the General Supply Specialist exercises supervisory auth?rliy requ omﬁend
use of independent judgment, or has the authority effective thohrec "
any action within the meaning of Section 2(c? of the Order. Rat ;r, .
find that the record reveals that any authority exercised by the e:er§t
Supply Specialist is routine in nature and does not include the authori y
to make effective recommendations in any of the areas set forth in .
Section 2(c) of the Order. Accordingly, I fin? that the General Supg yld
Specialist is not a supervisor within the meaning of the Order and shou

not be excluded from the unit.

Under all of the circumstances outlined above, I find insufficient
basis to support the Activity's position that the unit should be N
clarified to exclude the aforementioned Clerk-Stenographers and t eCU
General Supply Specialist. Therefore, I shall dismiss the instant

petition,

ORDER

IT IS HEREBY ORDERED that the petition in Case No. 63-4499(CU) be,
and it hereby is, dismissed.

Dated, Washington, D.C.
January 25, 1974

wl| Fosur |

Paul J. Ffsser, Jr., Assfstant Secretary of
Labor for Labor-Managemént Relations

A
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January 25, 1974

UNITED STATES DEPARTMENT OF LABOR
ASSISTANT SECRETARY FOR LABOR -MANAGEMENT RELATIONS
SUMMARY OF DECISION AND ORDER OF THE ASSISTANT SECRETARY
PURSUANT TO SECTION 6 OF EXECUTIVE ORDER 11491, AS AMENDED

DEPARTMENT OF THE AIR FORCE,
KEESLER TECHNICAL TRAINING CENTER,
KEESLER AIR FORCE BASE

A/SLMR No, 343

This case involved an unfair labor practice complaint filed by
Local 943, National Federation of Federal Employees (Complainant)
against the Department of the Air Force, Keesler Technical Training
Center, Keesler Air Force Base (Respondent), alleging that the Respondent
violated Section 19(a)(l) of the Executive Order by (1) interfering with

proposed position description; (2) coercing employees through a threat
of punitive action if they continued to pursue the matter; and (3)
punitively reassigning eight employees from Training Specialist GS=9
to Training Instructor GS-9.

On or about January 24, 1972, employees of the Respondent's
Instructional Systems Development Team (ISD) made their supervisors
aware that they were dissatisfied with their job description, There-
after, the ISD team supervisor met with the eight members of the team
and the chairman of the Union Grievance Committee and reviewed a new
job description prepared by the supervisor. Sometime in late August or
early September 1972, the ISD team members again expressed dissatisfaction
with their job description. A series of eight or more meetings were
initiated by their supervisor in an attempt to resolve the differences
and, as a result of these meetings, with one exception, substantial
agreement was reached as to what would be included in the job description.
The one remaining area of disagreement involved the inclusion in the job
description of a reference to "ATCM 20-1." The Activity's supervisor
contended that"ATCM 20-1"apparently reflected a departmental curricular
level, rather than the branch level at which the ISD team was assigned,
and that he would not incorporate those duties referred to in'"ATCM 20-1"
in the job description, Although given the opportunity, no union
officers or steward attended any of the subsequent meetings on this
matter. Thereafter, another group meeting was held to discuss the job
description with the employees agreeing previously not to raise the
"ATCM 20-1" matter. When the "ATCM 20-1" matter was raised by an
employee, the supervisor slammed his fist on the table and allegedly
said to the employees in attendance, "If we forced him to include that
statement in the position description and sign that it was correct, he
would see that we were transferred back to the classroom as soon as
possible." Further, the supervisor allegedly stated that regardless of



how the employees interpreted it - "they could go to the Union or
Congress if they wished - he would transfer them to the classroom if the
ATCM 20-1 had to be included in the position description."

The Administrative Law Judge recommended dismissal of the complaint
in its entirety. In reaching his conclusion, he found that the above-
noted statements were not retaliatory or in reprisal for employees having
engaged in Section 1(a) activities. He found, further, among other
things, that the evidence presented did not demonstrate that any acts
on the part of the supervisor resulted in a threat to the employees
involved or caused the Respondent to interfere with, restrain, coerce or
discriminate against employees in violation of Section 19(a)(1) of the
Order.

Upon consideration of the Administrative Law Judge's Report and
Recommendation and the entire record in the case, and noting the
Administrative Law Judge's credibility resolutions, the Assistant
Secretary adopted the findings, conclusions and recommendation of the
Administrative Law Judge that the Complainant did not meet its burden of
proving, by a preponderance of the evidence, that the Respondent violated
Section 19(a)(1) of the Order. Accordingly, the Assistant Secretary
ordered that the complaint be dismissed.

-2-
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A/SLMR No. 343
UNITED STATES DEPARTMENT OF LABOR

BEFORE THE ASSISTANT SECRETARY FOR LABOR-MANAGEMENT RELATIONS

DEPARTMENT OF THE AIR FORCE,
KEESLER TECHNICAL TRAINING CENTER,
KEESLER AIR FORCE BASE

Respondent
and Case No. 41-3181(CA)

LOCAL 943, NATIONAL FEDERATION OF
FEDERAL EMPLOYEES

Complainant

DECISION AND ORDER

On October 31, 1973, Administrative Law Judge Rhea M. Burrow issued
his Report and Recommendation in the above-entitled proceeding, finding
that the Respondent had not engaged in the unfair labor practices alleged
in the complaint, and recommending that the complaint be dismissed in
its entirety., Thereafter, the Complainant filed exceptions and support-
ing brief with respect to the Administrative Law Judge's Report and
Recommendation.

The Assistant Secretary has reviewed the rulings of the Adminis-
trative Law Judge made at the hearing and finds that no prejudicial error
was committed., The rulings are hereby affirmed. Upon consideration of
the Administrative Law Judge's Report and Recommendation in the subject
case, including the exceptions and supporting brief, and noting his
credibility resolutions, I hereby adopt the findings, conclusions, and
recommendation of the Administrative Law Judge that dismissal of the
instant complaint is warranted because the Complainant did not meet its
burden of proving by a preponderance of the evidence that the Respondent's
conduct herein violated Section 19(a)(l) of the Order. 1/

1/ On page 6 of his Report and Recommendation, the Administrative Law
Judge inadvertently noted that new classification standards were
promulgated by the United States Civil Service Commission in
February 1973, rather than in February 1972. This inadvertency
is hereby corrected.
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A )
IT IS HEREBY ORDERED that the complaint in Case No. 41-3181(CA) Orrics or Avministasmive Law Juposs
WASHINGTON, D.C. 20210

be, and it hereby is, dismissed.

In the Matter of
Dated, Washington, D.C. g
January 25, 1974 . Asdie . DEPARTMENT OF THE AIR FORCE
Paul J. ser, Jr., Asfistant Secretary of KEESLER TECHNICAL TRAINING CENTER
Labor fo® Labor-Manageflent Relations KEESLER AIR FORCE BASE

Respondent Case No. 41-3181(Ca)

.

and

LOCAL 943, NATIONAL FEDERATION OF :
FEDERAL EMPLOYEES

Complainant

Major Oris D. Dearborn, Jr.

Office of the Staff Judge Advocate
Keesler Air Force Base

Biloxi, Mississippi 39354

For the Respondent

Michael Forscey, Esq.

National Federation of Federal Employees
1737 H Street, N.W.

Washington, D.C.

For the Complainant

Before: Rhea M. Burrow
Administrative Law Judge
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REPORT AND RECOMMENDATION

Statement of the Case

Pursuant to a complaint filed on March 8, 1973, under
Executive Order 11491, as amended, by the National Federation
of Federal Employees, Local No. 943 (hereinafter called the
Union) against the Department of Air Force, Keesler Technical
Training Center, Keesler Air Force Base (hereinafter called
the Respondent Activity), a Notice of Hearing was issued by
the Regional Administrator for Labor-Management Services Ad-
ministration, Atlanta Region on March 29, 1973, setting this
case for hearing on May 10, 1973, for a Section 19(a) (1)
violation. A hearing was held in this matter on May 10, 1973,
in Biloxi,Mississippi on the complaint alleging:

"The complainants charge that interference and
restraint was practiced by management in the
exercise of complainants' rights to discuss and
agree upon the duties and responsibilities for
their proposed position description. Further, that
management coerced the employees through a

threat of punitive action, if they pursued the
matter or made further complaints about the
description of their duties and responsibilities
for the proposed position description.

"These provisions were violated in the following
respect: On 31 October 1972, at 11:32 a.m., in

Room 235 of Allee Hall, Captain George B. Pregel,
Chief, Branch 4, Electronics Principles Depart-
ment, met with ISD team members to discuss the pro-
posed position description. After discussion and
agreement on the majority of the position des-
cription content, the question of one of two

items to be resolved was raised. The part concerned
the inclusion of reference to ATCM 20-1 in the
Introduction. Captain Pregel forcefully informed

the employees that if they insisted on the inclusion
of that specific reference in their proposed position
description he would see that all eight employees
would be transferred back to the classroom as soon

as possible. He also stated that he would not discuss
the matter with the employees further.
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"The complainants also find that the spirit and
the letter of those Air Force Regulations which
require supervisors or other persons acting in

an official capacity to abstain from making

overt threats to take any act of reprisal agaimst
employees because they intend to exercise their
rights of appeal, was not enforced.

"As directed by TTOR letter, Position Description,
Training Instructor GS-9, 21 November 1972, the
eight employees were reassigned from positions of
Training Specialist GS-9 to Training Instructor,
GS-9. The complainants believe this action was
punitive and demonstrated management's attempt to
circumvent the recognition of a position descrip-
tion that would accurately describe the duties of
these personnel."”

All parties were represented and through Counsel
were afforded full opportunity to be heard, to examine and
cross-examine witnesses, and to introduce evidence bearing on
the issue herein. Oral argument was waived but both Com-
plainant and the Respondent filed briefs for consideration
of the undersigned.

From the entire record herein, including observation
of witnesses and their demeanor, and all relevant evidence
adduced at the hearing, I make the following findings, con-
clusions and recommendations:

I
Background Information

In January 1972 several civilian employees who were
at that time members of the Instructional Systems Development
team (hereinafter referred to as ISD) Branch IV, Electronic
Principles Department, at the school of Applied Aerospace
Sciences, at Keesler Technical Training Center made their
supervisors aware of their dissatisfaction with their job
description by conversation with Frank Towell and by letters
to their several Branch Chiefs dated January 24, 1972, Mr.
Towell was Chief, Trainqng Section for the Electronics Prin-
ciples Department until 'he retired in February 1972 and Bill
M. Jinks assumed the position. Mr. Jinks testified that this
was not a supervisory position over the ISD team, but he
did feel a formal organizational responsibility to it although
the members of the team had no responsibility to him.l

1l/ Tr. p. 199.
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Mr. Jinks attempted to write a job description for the ISD
team employees but was delayed due to his need to settle into
his new position. This information was related to Dale M.
Titler, one of the members of the employee team and Harold

M. Hirn, Chairman of the Union Grievance Committee. Later
contacts between Mr. Jinks and Mr. Hirn were informal in
nature.

On or about April 10, 1972, Captain (now Major, and
hereinafter referred to as Major) George B. Pregel became
supervisor of the ISD team with consolidation of all team mem-
bers under him as Chief of Branch IV, rather than two members
being in each of the four branches of the Electronics Prin-
ciples Department.2/ Shortly after his arrival Major Pregel,
at a meeting with the team and Mr. Hirn, handed them the new
job description that had been prepared by Mr. Jinks and
Management; he explained and went over it with them and asked
questions as to what they thought of it.3/ They had Mr. Hirm
present at the time, Major Pregel testified at the hearing that
as to Mr. Hirn's position: "I knew that he was a union repre-
sentative and he was going to represent their part of the
Union. d, if I may add, at that time and to the time in
November?/ when Mr. Titler and Mr. Bowen were elected as
officials of the Union, I didn't know any man in the unit was
a union member per se. I thought he was representing them
since they did not have to belong to the Union to be repre-
sented. I never did find out factually or actually whether
anyone was a member or not." He further stated that it made
no difference to him whether anyone was a member of not.

Sometime in late August or early September 1972, the
ISD team members again expressed dissatisfaction with their
job descriptionsand Major Pregel initiated a series of meetings
with them in an attempt to resolve the differences. He met
with each member of the team individually at least twice and
had about eight meetings with the group during the ensuing months
before the final meeting held on October 31, 1972.5/ During
this period he furnished members of the team copies of their

2/ Tr. pp. 150, 151.

3/ Testimony of Harold Hirn, Tr. p. 137, and Major Pregel,
p. 152.

4/ November 1972 was date of appointment referred to as
election.

5/ Tr. pp. 156, 157.
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job descriptions, their inputs and listened to discussion and
incorporated many of their ideas and changes in the job
description being developed. The changes made resulted in

at least three drafts being made in their job description.
There seemed to be substantial agreement as to the proposed
job description except that the team members were dissatisfied
that ATCM 20-1 was not included. Mr. Titler testified that it
was thought that this would identify the work that the ISD
team members were doing and would result in the position des-
cription being reclassified from GS-9 to GS-11.6/ Major
Pregel testified that he had discussed the matter of ATCM 20-1
individually with the members of the team and also at several
team meetings. The reason given for not including it in the
job description was because it reflected a job in a depart-
ment curricular level a7d these gentlemen were assigned to a
branch in an ISD team.// This matter had been discussed so
many times that he had informed members of the team on several
occasions that he would not discuss it further as it was a
closed subject. Mr. Titler on October 31, 1972, asked for

a meeting to be held with the group to discuss the job des-
¢ription. Upon his assurance that it did not include ATC
Manual 20-1 and Electronics Principles course being a final
or entire course, Major Pregel scheduled a meeting. Prior

to the meeting, Major Pregel had asked Mr. Titler, "Are you
sure because I don't want to have to go through a hassle where
we will spend over a hour just arguing about the ATC Manual
20-1?" After setting up and arriving at the meeting, the

two matters were on the agenda and Mr. Titler was stated to
have said, "We just want to have it for the record."8/ Other
witnesses verified the matter had been discussed at various
meetings and that they had been informed there would not be
further formal discussion of the matter by Major Pregel.

6/ Tr. p. 29.
7/ Tr. p. 184 and Respondent Exhibit No. 3.
8/ Tr. pp. 161, l162.
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III

Summary of Stipulated Facts

At Fhe hearing the Complainant and Respondent stipulated
the following which are not in dispute:

. 1. On October 31, 1972, there was a meeting between
Major George B. Pregel and a number of civilian employees
who were all members of the Instructional Systems Development
Team, Branch IV, Electronics Principles Department, United
States Air Force School of Applied Aerospace Sciences, Keesler
Technical Training Center, Keesler Air Force Base, Mississippi.
This was one of a number of meetings between these employees
and Major Pregel and these meetings, dealt with the contents
of the job description for these employees.

2. Major Pregel was at thatitime the second line
supervisor of these employees. All employees on the ISD team
were GS-9 Training Specialists. On October 31, 1972, the
employee members of the ISD team were Dale M. Titler, Donald
M. Bowen, Alton R. Ball, Lee D. Johnson, Armas A. Johnson,
Jones F. Mickael, Thomas J. Rhodeman, and Vivian B. Taylor.
Alton Ball and James F. Mickael were not present at the
October 31, 1972 meeting.

3. All employess attending the October 31, 1972 meet-
ing were individually and collectively protected by Section
1(a) of Executive Order 11491, as amended.

In addition to the above, testimony and documentary
evidence of record reveals that the Union held exclusive
recognition at Keesler Air Force Base; that none .of the ISD
team employees were, Union officers on October 31, 1972, and
that W.E. Tullos had resigned as President of the Union in
September 1971 and the Union was apparnetly without a full
complement of officers until November 8, 1972.9/

III
Concurrent Developments and Action

In February 1973 new classification standards pro-
mulgated by the United States Civil Service Commission relating
to use in the instruction and training area commonly referred
to as e 1710-1712 series were received at Keesler Air Force
Base.l0/ There was some delay in implementing the standards

9/ Tr. pp 35, 37, 65, 223, and 231; Respondent's Exhibits
~ Nos. 5, 6, and 7.
10/ Tr. p 237.
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occasioned by the need to obtain clarification. Prior to

the October 31, 1972 meeting of Major Pregel and the ISD
Team employees, the Keesler Technical Training Center Com-
mander (KTTC) and United States Air Force School of Applied
Aerospace Science (USAF SAAS) Commander were briefed on this
change.22/As a result of the new Civil Service Commission
classification standards about 149 GS-7 Training Instructor
positions were elevated to GS-9 and about 23_GS-9 Supervisor
Instructor positions were elevated to GS-11.12/ The effective
date of the personnel actions was October 29, 1972.

Lee Johnson, one of the GS-9 team members, testified
that during the time he was working on the ISD project and
before October 29, 1972, you could either be a writer or work
in special training or make a lateral transfer to a supervisor.
The GS-7's were instructors with full-time duties in the class-
room. Being a GS-9 was considered by him to add a little more
prestige than project work directly with instructors. 13,

Bill M. Jinks, Chief of the Training Section for the
Electronics Principles Departmentl4/ testified that the de-
partment had nine separate GS-9 position descriptions and for
all practical purposes felt that theg should be required to
do the same type and level of work.l_/ In November 1972, it
was decided by the Commander, USAF SAAS, Mr. Granville O.
Chastain, Civilian Personnel Officer, and independently by
Mr. Jinks to have a standard job description for all of the

new and old positions in the Electronics Principles Department.16/

After the job description was standarized all of the ISD team
members who were in these positions as of October 31, 1972,
were transferred to the new position as training instructors.l17/
Iv
The October 31, 1972 Meeting

On October 31, 1972, Major Pregel called a meeting of
the ISD team employees at the request of Dale M. Titler. 18/

1ll/ Tr. pp 71, 239.

12/ Tr. pp 239.

13/ Tr. p. 94.

14/ The position was also commonly referred to as Principal
Instructor in the department. Tr., p. 198.

15/ Tr. p. 204.

16/ Complaint's Exhibit No. 2; Tr.. 203, 204, 205, 241, 242,
and 243.

17/ Tr. pp 34 and 68.

18/ Tr. pp 28, 162.
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Those present included six of the eight members of the ISD
team, James Michael and Alton Ball being absent.

Major Pregel reviewed two items that had been changed
since an earlier meeting at which time there had been dis-
cussion of the items point by point. The two changes concerned
(1) Our duties with regard to preparing items for surveying
the sets courses and our part in assisting in the conducting
of such surveys, and (2) Our position regarding Department
requirement duties in identifying features of training to be
used in the laboratory portions of the course. The group
agreed in general that the changes were substantially correct
and tentatively acceptable.

Mr. Titler, a member of the ISD team,then attempted
to bring up the matter of ATCM 20-1 and the question of the
members of the group being involved in a complete course of
instruction as items on the agenda that were unresolved. At
this point Major Pregel is stated to have slammed his fist
on the table and said it was resolved. He pointed his finger
at Mr. Titler and said that"if we forced him to include that
statement in the position description and sign that it was
correct he would see that we were transferred back to the
classroom as soon as possible."

When Mr. Titler stated that this was a clear cut threat
Major Pregel is reported to have said that regardless of how
we interpreted it--we could go to the Union or Congress if
we wished--he would transfer us if ATCM 20-1 had to be included
in the position description. He further stated that he was
through talking about this matter and when we wanted to see
him to contact Sergeant Keller and arrange an appointment.
Further, that he would expect our work from now on to reflect
two years of experience and we should perform exactly as the
job description is now written, as it would be reviewed by him
and two members of curricula. He appeared highly agitated
and in an upset emotional state.lg/

19/ The account of the October 31, 1972 meeting is in complain-
ant's Exhibit No. 1 and Respondent's Exhibits Nos. 3

and 4. Apart from emphasis on certain points and gestures
made by Major Pregel, the account of meeting is not in
essential dispute, except that there is no reference in
Major Pregel's statements to remarks that the members could
go to the Union or Congress, and that he was agitated

and in an emotional state.
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Testimony at the hearing including that of Mr. Titler
substantiated Major Pregel's statement that the group was ad-
vised prior to and at the October 31, 1972 meeting that the
matter of ATCM 20-1 and the question of the members of the
group being involved in a complete course of instruction had
been previously discussed on several occasions and would not
be included in their job description.

v
Section 19(a) (1) of Executive Order 11491 (herein-
after referred to as the Order) provides: "Agency management
shall not (1) interfere with, restrain, or coerce an employee
in the exercise of rights assured by the Order,"

The policy set forth in Section 1l(a) of the Order
states:
"Each employee of the Executive Branch of the
Federal Government has the right, freely and with-
out fear of penalty or reprisal, to form, join,
and assist a labor organization or to refrain
from any such activity, and each employee shall be
protected in the exercise of this right. Except
as otherwise expressly provided in the Order, the
right to assist a labor organization extends to
participation in the management of the organization
and acting for the organization in the capacity
of organization representative, including pre-’
sentation of its views to officials of the executive
branch, the Congress, or other appropriate authority.
The head of each agency shall take the action re-
quired to assure that employees in the agency are
apprised of their rights under this section, and
that no interference, restraint, coercion, or
discrimination is practiced within his agency to en-
courage and discourage membership in a labor or-
ganization."

Section 11(b) of the Order provides that:

"In prescribing regulations relating to personnel
policies and practices and working conditions, an
agency shall have due regard for the obligation
imposed by paragraph (a) of this section. However,
the obligation to meet and confer does not include
matters with respect to the mission of an agency;
its budget; its organization; the number of em-
ployees; and the numbers, types, and grades of
positions or employees assigned to an organizational
unit, work project or tour of duty; the technology
of performing its work; or its internal security
practices...."
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Section 12(b) (1) and (2) of the Order provides
that:
"Management officials of the agency retain the
right, in accordance with applicable laws and
regulations-

(1)
(2)

to direct employees of the agency;

to hire, promote, transfer, assign, and retain
employees in positions within the agency, and
to suspend, demote, discharge, or take other
disciplinary action against employees."

Section 203.14 of the Regulations of the Assistant
Secretary for Labor Management Relations provide that "A
complainant in asserting a violation of the Order shall have
the burden of proving the allegations of the complaint by a
preponderance of evidence."

VI
Concluding Findings and Discussion

(1) There were at least sixteen individual and eight
group meetings between Major Pregel and members of the ISD
team from April 10, 1972 when Major Pregel was assigned to
Keesler Air Force Base to the October 31, 1972 meeting. Harold
Hirn, Grievance Committee Chairman for NFFE Local 943 which
held exclusive representation at Keesler Air Force Base,
Mississippi, attended a group meeting with members of the ISD
team after Major Pregel's arrival in April 1972 to urge
correction of the ISD team members job description; he expressed
opinion according to Major Pregel which was undisputed that
it was unnecessary for him to attend further group meetings
with Major Pregel although he was extended an invitation to
-do so.

(2) None of the eight members of the ISD team were
officers in NFFE Local 943 during the numerous individual
and group meetings from April 10 through October 31, 1972. The
Union was also without a president during this period.
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(3) The job description relating to assignment of
work and the numbers, types, and grades of specific employees
is a non-negotiable prerogative of Management under Sections
11(b) and 12(b) (1) and (2), of the Order and Dale M. Titler
and Lee O. Johnson testified these rights were not at issue
herein.20/ The job description preparation not being an
activity of union import was not one by team members on be-
half of NFFE Local 943. Even assuming arguendo that the matter
of job description was one relating to personnel policies and
practices and a matter affecting working conditions of em-
ployees under Section 1ll(a) of the Order, there were in fact
bona fide group meetings held to confer with the ISD team
members on the matters and policies in issue; the Union re-
presentative had expressed no desire to confer after attending
one of the early group meetings although inivited to do so.

At the October 31, 1972 solicited meeting by the ISD team
members the only position taken by Respondent, Pregel was

to consider team views as to matters to be included in their
job description other than inclusion of agenda that had been
agreed would be excluded from discussion. It was bad faith
on the part of the team members to have Major Pregel schedule
a meeting for their benefit on assurance that certain sub-
ject matter previously discussed in detail would not be on
the agenda and at the meeting insist that it be discussed.

I find that but for the assurance, the meeting would not have
been scheduled; that the action by or on behlaf of team members
insisting on discussion of the subject matter which had been
agreed would not be included on the agenda was a deliberate
attempt on their part to embarrass Major Pregel, and his
response caused by their action was not out of line with the
provocative insult.

(4) The background and circumstances leading to the
October 31, 1972 meeting are not shown to be such as to have
lead, or made Major Pregel aware of or have reason to be-
leive that the ISD members with whom he met on October 31,
1972, were engaged in activity on behalf of NFFE Local 943
or other activities assured and protected by Section l(a) of
the Order. When scheduled, the meeting was like one in a series
of prior meetings where job description was the subject with-
out any reference to Union activity.

20/ Tr. pp 45 and 96. I
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(5) Major Pregel's action and statements made at the
October 31, 1972 meeting were not retaliatory or in reprisal
for employees having engaged in Section 1l(a) activities, but
were prompted by a member or members of the team acting in bad
faith by attempting to include agenda as the subject of dis-
cussion which had been agreed would not be discussed. His
reaction under the circumstances did not interfere with, re-
strain, or coercg 7mployees in the exercise of their rights
under the Order.2l

(6) Dale M. Titler, Donald Bowen and Lee O. Johnson
were selected as officers in NFFE Local No. 943 eight days
after the October 31, 1972 meeting and Alton Ball and James
F. Mickael did not attend the October 31, 1972 meeting. I
find that the evidence does not demonstrate that any acts
on the part of Major Pregel as to the October 31, 1972 meeting
resulted in a threat to these employees or caused the
Respondent Activity to interfere with, restrain, coerce, or
discriminate against them in violation of Section 19 (a) (1)
of the Order. I also find that there was no Section 19 (a) (1)
violation as to the three remaining members of the ISD team22/
with respect to the Section 1l(a) rights assured by the Order.

(7) Major Pregel at the October 31, 1972 meeting is
alleged to have made certain gestures and remarks which the
complainant construed as a threat to take all ISD team em-
ployees out of the team and place them back in the classroom
as training instructors.

There was testimony at the hearing on May 10, 1973
that Major Pregel frequently made gestures when speaking. Donald
Bowen described Major Pregel's mannerism by stating that,
"He has a knack of,shall Isay, he couldn't talk if he couldn't
use his hands."£2/ His hand movement at the hearing were
observed as an integral adjunct organ of speech and the
difference in his gestures at the October 31, 1972 and prior
group meetings was stated to have been that he pounded

21. Complainant has cited A/SLMR decisions Nos. 53 and 242 in
support of its alleged violation of Section 19 (a) (1)
of the Order particularly as to Major Pregel's lack of
intent to make a threat against employees. I do not find
the facts and circumstances cited in the A/SLMR decisions
analogous or applicable to those in this case.

22/ Armas Johnson, Thomas Rhodeman, and Vivian Taylor.

23/ Tr. p 72.
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the table somewhat harder on the latter occasion. Considering
the entire evidentiary record, I conclude that there was no

19 (a) (1) violation of rights assured under Section 1l(a) of

the Order by reason of gestures made by Major Pregel at the
October 31, 1972 meeting.

(8) On October 29, 1972 all GS-7 Training Instructors
at United States Air Force School of Aerospace Science
(USAF-SAAS) were elevated to GS-9. This resulted from
implementation of new classification standards promulgated by
the Civil Service Commission. Civilian employees including
their representatives had been briefed on the changes, prior to
October 29 and the meeting on October 31, 1972, of Major Pregel
and the ISD team employees. As a result of the new classifi-
cation standards about 149 GS-7 positions were elevated to
GS-9 and about 23 GS-9 supervisory-instructor positions were
elevated to GS-11.

There were about 29 GS-9 employees and 88 GS-7 in-
structors in the Electronics Principles Department in
October 1972. The GS-7 employees were classroom -instructors
and the GS-9 employees were divided; eight or nine were assigned
as instructor-supervisors and the others were instructors
with duties requiring them to teach about sixty percent (60%)
of the time and work on special projects such as writing train-
ing material forty percent (40%) of their time. The ISD pro-
ject members were selected from the 20 GS-9 instructors that
had been assigned to the project.24 /

Bill M. Jinks, Chief of Training Section for the
Electronics Principles Department, testified that there were
nine separate position descriptions for GS-9 Training in-
structors and it was felt that for all practical purposes they
should be required to do the same level of work.25/ He was
working on a common position description when he was pre-
sented one about November 21, 1972 prepared by the Civilian
Personnel Office from the Operations Division of the School
Headquarters. Subsequent to the adoption of the standard

24/ Tr. pp 205, 206.
25/ Tr. p. 204.
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job description for all new and old GS-9 positions in the
Electronics Principles Department all ISD team employees who
were in those positions on October 31, 1972, were transferred
during January 1973 to the new positions as training in-
structors. Several members of the ISD team testified that

they were given the opportunity to request the shift and branch
assignments they desired when their transfer was accomplished.

Several ISD team members testified that at the October 31
meeting, Major Pregel remarked that he would transfer the
ISD team employees back in the classroom if they forced him
to include the ATCM 20-1 in their job description. Major
Pregel's account of the remark was that he would see the
ISD employees back in the classroom rather than sign an in-
accurate job description particularly as pertains to an in-
clusion of ATCM 20-1.

I find from a review of all the testimony and do-
cumentary evidence of record that the statement of Major Pregel
more precisely represents the remarks made at the October
31, 1972 meeting.

Because ISD team members are now classified along with
other civilian training specialists as training instructors,
they regard or infer that this was consumation by the
Respondent of the alleged threat made by Major Pregel at
the October 31, 1972 meeting. The disappointment of the ISD
team members at not being reclassified to a higher grade when
the training instructors were elevated to GS-9 two days prior
to the October 31, 1972 meeting is understandable. However,
their disappointment is not a reason to find that Major Pregel's
remarks had anything to do with their reclassification as
training instructors. In fact, the record clearly establishes
that the decision to reclassify the position of training
specialist to training instructor at the same grade level was
made at a higher agency level from that of Major Pregel and
without any information or recommendation on his part. In
this connection there were persons other than the ISD team
members involved in the reclassification of job position to
training instructor.

CONCLUSION

In view of the entire record, I conclude that the
complainant has not sustained its burden of proving by a pre-
ponderance of the evidence that the Respondent violated Section
19(a) (1) of the Order.
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RECOMMENDATION
Upon the basis of the above findings, conclusion

and the entire record, I recommend that the Assistant Secretary
dismiss the complaint.

S ot 1] o)

Rhea M. Burrow
Administrative Law Judge

Dated: October 31, 1973

Washington, D.C.



January 25, 1974

UNITED STATES DEPARTMENT OF LABOR
ASSISTANT SECRETARY FOR LABOR-MANAGEMENT RELATIONS
SUMMARY OF DECISION AND ORDER OF THE ASSISTANT SECRETARY
PURSUANT TO SECTION 6 OF EXECUTIVE ORDER 11491, AS AMENDED

DEPARTMENT OF THE NAVY,
NAVAL AIR REWORK FACILITY,
JACKSONVILLE, FLORIDA
A/SIMR No. 344

This case arose as the result of a petition filed by the National
Association of Government Inspectors and Quality Assurance Personnel,
Unit No. 1 (Petitioner), seeking a unit of all professional employees
(engineers) of the Quality and Reliability Assurance Department of the
Activity.

The Activity took the position that the employees in the petitioned
for unit do not share a community of interest separate and distinct from
other professional employees of the Activity, and that such a unit would
not promote effective dealings and efficiency of agency operations. The
Petitioner, on the other hand, contended that the employees in the unit
sought, together with the nonprofessional Quality Assurance Specialists
in the Quality and Reliability Assurance Department (who already were
represented in a separate unit by the Petitioner), shared a clear and
identifiable community of interest separate and distinct from all other
employees of the Activity.

The Assistant Secretary concluded that the professional engineers
in the petitioned for unit did not share a community of interest separate
and apart from other professional engineers of the Activity. In reaching
this conclusion, he noted that the claimed employees and the professional
engineers in the Weapons Engineering Department and in the Production
Engineering Department were subject to the same personnel policies and
procedures; were within the same area of consideration for promotion and

reduction-in-force actions; enjoyed similar job classifications; performed

substantially similar job functions; and worked together closely in
achieving their individual missions as well as the overall mission of the
Activity. Accordingly, and noting also that, in his view, such a frag-
mented unit would not promote effective dealings and efficiency of agency

operations, the Assistant Secretary ordered that the petition be dismissed.
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A/SIMR No. 344
UNITED STATES DEPARTMENT OF LABOR

BEFORE THE ASSISTANT SECRETARY FOR LABOR-MANAGEMENT RELATIONS

DEPARTMENT OF THE NAVY,
NAVAL AIR REWORK FACILITY,
JACKSONVILLE, FLORIDA

Activity
and Case No. 42-2301(RO)

NATIONAL ASSOCIATION OF
GOVERNMENT INSPECTORS AND
QUALITY ASSURANCE PERSONNEL,
UNIT NO. 1,

JACKSONVILLE, FLORIDA

Petitioner

DECISION AND ORDER

Upon a petition duly filed under Section 6 of Executive Order 11491,
as amended, a hearing was held before Hearing Officer Hazel M. Ellison.
The Hearing Officer's rulings made at the hearing are free from preju-
dicial error and are hereby affirmed.

Upon the entire record in this case, including the briefs filed by
the parties, the Assistant Secretary finds:

1, The labor organization involved claims to represent certain
employees of the Activity.

2, The Petitioner, the National Association of Government
Inspectors and Quality Assurance Personnel, Unit No. 1, seeks an election
in a unit consisting of all professional employees of the Quality and
Reliability Assurance Department of the Naval Air Rework Facility, Naval
Air Station, Jacksonville, Florida, excluding all nonprofessional em=
ployees, management officials, employees engaged in Federal personnel
work in other than a purely clerical capacity, supervisors and guards as
defined in Executive Order 11491, as amended.

The Activity takes the position that the unit sought is not appro-
priate as the employees in the petitioned for unit do not share a
commmity of interest which is separate and distinct from that of other
employees of the Activity. The Activity further asserts that the unit
sought will not promote effective dealings and efficiency of agency



operations. The Petitioner, on the other hand, takes the position that
the professional employees sought in the Quality and Reliability
Assurance Department, together with the nonprofessional Quality Assurance
Specialists in that Department who are already represented in a separate
unit by the Petitioner, share a clear and identifiable community of in-
terest separate from all other employees of the Activity. 1/

The Activity is a complex, highly integrated manufacturing facility
charged with the mission of performing a complete range of rework opera-
tions on designated weapons systems, accessories, and equipment. In
achieving this mission, the Activity manufactures parts and assemblies,
provides engineering services in the development of changes of hardware
design, and furnishes technical and other professional services on
aircraft maintenance and logistic problems. In addition, the Activity
performs other levels of aircraft maintenance and such other functions
as directed by the Naval Air Systems Command.

The Activity is under the authority of a Commanding Officer and an
Executive Officer. Reporting directly to the Commanding Officer and
Executive Officer are three officers who direct the main organizational
components of the Activity, i.e., the Management Services Officer and
Controller, the Engineering and Quality Officer, and the Production
Officer, These three main organizational components are divided into
two or more departments, headed by Department Supervisors. A department
is subdivided further into two or more divisions headed by Division
Chiefs, with the divisions being subdivided further into two or more
branches headed by Branch Chiefs,

The Activity employs approximately 2700 employees, of whom approxi-
mately 35 to 40 are military personnel with the balance being civilian
employees, Of the civilian complement, approximately 650 employees are
classified as General Schedule with the balance being Wage Grade employees.
The employees sought by the Petitioner herein are a group of five pro-
fessional engineers 2/ who are organizationally located in the Quality

17 The record reveals that currently there are four labor organizations

holding exclusive recognition at the Activity in four separate bargaining
units., They are: (1) the National Association of Government Employees,
which represents a unit of approximately 1800, primarily Wage Grade,
employees; (2) the National Association of Planners, Estimators and
Progressmen, which represents a unit of approximately 75-80 employees;
(3) the National Association of Aeronautical Examiners, which repre=
sents a unit of approximately 40-45 employees; and (4) the Petitioner
herein, which currently represents a unit of approximately 80-85 non-
professional Quality Assurance Specialists, employed in the Activity's
Quality and Reliability Assurance Department.

2/ The parties stipulated that these employees are professional employees
within the meaning of the Order.
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Control Engineering Branch. This Branch is one of three branches com=
prising the Quality Engineering and Analysis Division which, with two
other divisions, comprise the Quality and Reliability Assurance
Department. The Quality and Reliability Assurance Department, along
with the Weapons Engineering Department, are under the Engineering and
Quality Officer.

The Quality and Reliability Assurance Department is charged with
the responsibility of effecting the quality assurance program for the
entire Activity. In carrying out these respomsibilities, the divisions
of the Department are given separate but related responsibilities. Thus,
the Quality Management Division is concerned primarily with the adminis-
trative aspects of developing and designing the quality assurance
program; the Quality Verification Division is responsible for the
physical, "eyeball" inspection of the various products produced by the
Production Department; and the Quality Engineering and Analysis Division
is the technical arm of the Department and provides technical guidance
and establishes standards for the rest of the Department. Employees in
the Aireraft Components Analysis Branch and the Aircraft and Engines
Analysis Branch of the Quality Engineering and Analysis Division are
responsible for developing quality documentation and standards for veri-
fying rework by production personnel and they provide guidance to the
Quality Verification Division., The employees in the Quality Control
Engineering Branch of the Quality Engineering and Analysis Division
perform engineering and technical functions associated with the production
process performed throughout the plant., They also provide techmical
assistance in establishing and conducting maintenance programs regarding
all of the equipment subject to the Activity's operations.

The record reveals that the five professional engineers whom the
Petitioner seeks to represent are the only professional employees in the
Quality and Reliability Assurance Department. The balance of the em-
ployees in the Department are nonprofessiomals, the bulk of whom are
classified as Quality Assurance Specialists, and, as noted above,
currently are represented by the Petitioner. The record reveals that
most of the remaining professionals employed by the Activity are found
in the Weapons Engineering Department, which also is under the Engineering
and Quality Officer, and in the Production Engineering Department, which
is responsible to the Production Officer. In these organizational com=-
ponents are employees who are classified as professional engineers of
various specialized disciplines, as well as physical science professionals,
such as metallurgists and chemists., é/

27 The record reveals no prior or current bargaining history with respect
to any of the Activity's 80-85 professional employees, including the
employees sought herein.
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The prime tunctions conducted within the Quality Control Engineering
Branch, in which the five petitioned for Quality Assurance engineers are
located, are the performance of a "process review" and the conducting of
investigations into maintenance problems. In performing these functioms,
a thorough and complete background in engineering and physical science
principles is required., Thus, a professional engineer normally is re=-
quired to perform these functions. ﬁ/ In performing a process review,
the Quality Assurance engineer is concerned primarily with the facilities
and equipment, as well as the manufacturing process, utilized by the
Production Department in producing the various parts and components. In
this regard, the Quality Assurance engineer interacts closely with the
engineers of the Production Engineering Department. On the other hand,
when conducting a maintenance investigation, the Quality Assurance
engineer is primarily concerned with the maintenance and performance of
the various parts and components and, in this regard, interacts closely
with engineers in the Weapons Engineering Department. The record dis-
closes that while the Quality Assurance engineers work in close
cooperation with a variety of personnel in all other departments, the
majority of their time is spent in interaction with other engineers of
the Weapons Engineering Department and the Production Engineering Depart-
ment. The evidence further establishes that the office area in which the
Quality Engineering and Analysis Division is located in the main building
of the Activity, as well as in the adjacent hangar building, and that the
office areas for the professional employees employed in the Weapons
Engineering Department and the Production Engineering Department are
located in the main building, approximately 100 to 200 feet away from the
office area of the Quality Engineering Analysis Division. Moreover,
essentially all of the employees of the Activity enjoy common personnel
policies and job benefitsgand the areas of consideration for promotion
and reduction-in-force actions are Activity-wide for the Activity's pro-
fessional engineers, whereas the areas of consideration are division-wide
for the Quality Assurance Specialists,

Based on all of the foregoing circumstances, I find that a unit
limited to the professional engineers of the Quality and Reliability As-
surance Department of the Activity is not appropriate for the purpose of
exclusive recognition. In this regard, particular note was taken of the
facts that the professional employees of the Quality and Reliability
Assurance Department, the Production Eagineering Department and the
Weapons Engineering Department are subject to the same personnel policies
and procedures which are administered centrally; the areas of considera-
tion for promotion and reduction-in-force actions include the engineers
sought to be represented herein, as well as the engineers in the two other
above-noted Departments; the three Departments include employees who
enjoy similar job classifications and substantially similar job functions;
and the professional engineers of all three Departments work together
closely in achieving their individual missions, as well as achieving the
common overall mission of the Activity,

assigned to the Quality Control Engineering Branch, there are two
Quality Assurance Specialists who also are assigned to this Branch.

lm

Z/ The record discloses that,in addition to the five professional engineers
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Under these circumstances, I find that the professional engineers
of the Quality and Reliability Assurance Department of the Activity do
not have a clear and identifiable community of interest separate and
distinct from other professional engineers located at the Activity.
Further, in my view, such a fragmented unit would not promote effective
dealings and efficiency of agency operations. Accordingly, I shall order
that the petition herein be dismissed.

ORDER

IT IS HEREBY ORDERED that the petition in Case No. 42-2301(RO) be,
and it hereby is, dismissed.

Dated, Washington, D.C.

January 25, 1974 0

Paul JJ/ Fasser, Jr.//Assistant Secretary of
Labor for Labor-Management Relations

=5=



January 25, 1974

UNITED STATES DEPARTMENT OF LABOR
ASSISTANT SECRETARY FOR LABOR-MANAGEMENT RELATIONS
SUMMARY OF DECISION AND DIRECTION OF ELECTION
OF THE ASSISTANT SECRETARY
PURSUANT TO SECTION 6 OF EXECUTIVE ORDER 11491, AS AMENDED

ARMY AVIATION SUPPORT FACILITY,
VIRGINIA NATIONAL GUARD
A/SLMR No. 345

This case involved a representation petition in which the Association
of Civilian Technicians, Incorporated (ACT) sought a unit of all Wage
Grade and General Schedule Federal technician employees of the Army

Aviation Support Facility located at Richard E. Byrd International Airport,
Sandston, Virginia.

The Assistant Secretary found that the unit sought was appropriate
for the purpose of exclusive recognition. In reaching this determination,
he noted that the Activity operates independently of other organizations
located at Byrd International Airport; is separated from other Virginia
Army National Guard units; and performs a unique function not performed
anywhere else in the Virginia Army National Guard. Moreover, he found
that transfer or interchange between the employees in the claimed unit
and other Virginia Army National Guard employees is minimal and that all
of the claimed employees work in the same geographic area, are in the
same area of comsideration for purposes of reduction-in-force actionms,
are under the same Technicians Personnel Office, and have limited contact
with employees of other Virginia Army National Guard units.

In these circumstances, the Assistant Secretary concluded that the
employees in the petitioned for unit shared a clear and identifiable
communi ty of interest and that such a unit would promote effective
dealings and efficiency of agency operations. Accordingly, the Assistant
Secretary directed an election in the unit found appropriate.
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A/SLMR No. 345

UNITED STATES DEPARTMENT OF LABOR

BEFORE THE ASSISTANT SECRETARY FOR LABOR-MANAGEMENT RELATIONS

ARMY AVIATION SUPPORT FACILITY,
VIRGINIA NATIONAL GUARD

Activity

and Case No. 22-3949(RO)

ASSOCIATION OF CIVILIAN TECHNICIANS,
INCORPORATED (ACT)

Petitioner

DECISION AND DIRECTION OF ELECTION

Upon a petition duly filed under Section 6 of Executive Order 11491,
as amended, a hearing was held before Hearing Officer Anna B. Boswell.
The Hearing Officer's rulings made at the hearing are free from
prejudicial error and are hereby affirmed.

Upon the entire record in this case, including a brief filed by
the Petitioner, Association of Civilian Technicians, Incorporated (ACT),
herein called ACT, the Assistant Secretary finds:

1. The labor organization involved claims to represent certain
employees of the Activity.

2. The ACT seeks an election in a unit of all Wage Grade and
General Schedule Federal technician employees of the Army Aviation
Support Facility located at Richard E. Byrd International Airport,
Sandston, Virginia, excluding professional employees, employees engaged
in Federal persomnel work in other than a purely clerical capacity,
management officials, and supervisors and guards as defined in the Order.
The Activity takes the position that the unit sought by the ACT is
inappropriate inasmuch as the claimed employees share the same mission,
are covered by the same personnel policies, practices, and procedures,
and have the same overall supervision as all employees of the Virginia
Army National Guard. Under these circumstances, the Activity asserts
that the only appropriate unit would be a residual unit of all unrepre-
sented employees in the Virginia Army National Guard.



The mission of the Virginia Army National Guard is to provide a
combat-ready force where needed for the national defense and, at other
times, to serve under the Governor of Virginia in the event of a State
emergency. The Adjutant General of the State of Virginia has overall
administrative control and supervision of all activities within the
Virginia Army National Guard. In this regard, he has final authority in
the areas of assignment, promotion, discipline, or separation of
technicians, as well as the responsibility for establishing the basic
workweek, prescribing hours of duty and the final resolution of any
unresolved grievance. The Technicians' Personnel Office operates on a
centralized basis, performing the administrative and personnel functionms,
including labor-management relations functions, for the Adjutant
General. 1/ There are approximately 530 technicians employed in the
Virginia Army National Guard. 2/

The Activity is located on 95 acres in the southeast corner of the
Richard E. Byrd International Airport, Sandston, Virginia. 3/ Overall
responsibility for the Activity's operations lies with its Commander who
directs the approximately 36 petitioned for technicians. The particular
mission of the Activity is to administer all records pertaining to Army
Aviation in the maintenance and flight areas and to perform maintenance
on all aircraft assigned to various units in the Virginia Army National
Guard, The record discloses that aircraft maintenance work performed
by employees in the claimed unit is not performed at any other facility
in the Virginia Army National Guard. Further, the command relationship
of the Activity is separate and distinct from other Virginia Army
National Guard units.

Technicians employed at the Activity and technicians employed in
other Virginia Army National Guard units do not work together and have
no immediate common supervision. The job descriptions for the claimed
technicians employed at the Activity which pertain mainly to aircraft

1/ The Technicians' Personnel Office performs personnel administration
with respect to both Virginia Army and Air National Guard personnel.
In this connection, it maintains all of the technicians' personnel
files, and all official personnel actions emanate from that Office.

2/ Approximately 124 of these technicians are represented exclusively
in two separate bargaining units - the Combined Maintenance Shop
and Annual Equipment Pool - by the National Association of
Government Employees.

3/ The only other Virginia Army Natidnal Guard.unit located at Byrd
International Airport is the 224th Field Artillery Group. Also, the
Virginia Air National Guard unit is located at Byrd International
Airport.
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maintenance are different (with the exception of possibly a few adminis-
trative positions) from the job descriptionsof technicians employed in
other units of the Virginia Army National Guard. And although under the
Virginia Army National Guard promotion program the areas of consideration
are statewide and final selection is made by the Adjutant General, the
record shows that the Activity's Commander has been designated as the
nominating officer for all vacancies occurring at the Activity.
Moreover, for purposes of reduction-in-force actions the technmicians
employed at the Activity have a separate competitive area. The evidence
establishes further that the incidence of transfer or interchange
involving the claimed employees to other Virginia Army National Guard
units has been minimal and that their contact with other Virginia Army
National Guard units is infrequent.

Based on the foregoing, I find the unit sought is appropriate for
the purpose of exclusive recognition under the Order. In this commection,
the following factors were noted particularly: the Actiyity operates
independently of other organizations located at Byrd Intermational Airport;
is separated from other Virginia Army National Guard units; and performs
a unique function not performed anywhere else in the Virginia Army National
Guard. Moreover, transfer or interchange of employees between the
employees in the claimed unit and other Virginia Army Natiomal Guard
employees is minimal and all of the claimed employees work in the same
geographic area, are in the same area of consideration for purposes of
reduction-in-force actions, are under the jurisdiction of the same
Technicians' Personnel Office, and have limited contact with employees
of other Virginia Army National Guard units. Under these circumstances,
I find that the employees in the petitioned for unit share.a clear and
identifiable community of interest and that such a unit will promote
effective dealings and efficiency of agency operatioms.

Accordingly, I find that the following employees constitute a
unit appropriate for the purpose of exclusive recognition within the
meaning of Section 10 of Executive Order 11491, as amended:

All Wage Grade and General Schedule Federal
technician employees of the Army Aviation Support
Facility located at Richard E. Byrd International
Airport, Sandston, Virginia, excluding professional
employees, employees engaged in Federal personnel
work in other than a purely clerical capacity,
management officials, and supervisors and guards as
defined in the Order.
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DIRECTION OF ELECTION

An election by secret ballot shall be conducted among the employees
in the unit found appropriate, as early as possible, but not later than
60 days from the date below. The appropriate Area Administrator shall
supervise the election, subject to the Assistant Secretary's Regulations.
Eligible to vote are those in the unit who were employed during the
payroll period immediately preceding the date below, including employees
who did not work during that period because they were out ill, or on
vacation or on furlough, including those in the military service who
appear in person at the polls. Ineligible to vote are employees who
quit or were discharged for cause since the designated payroll period
and who have not been rehired or reinstated before the election date.
Those eligible shall vote whether or not they desire to be represented
for the purpose of exclusive recognition by the Association of Civilian
Technicians, Incorporated (ACT).

PAEA

Paul J.lFasser, J#., Assistant Secretary of
Labor for Labor-Management Relations

Dated, Washington, D.C.
January 25, 1974

4=
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January 25, 1974

UNITED STATES DEPARTMENT OF LABOR
ASSISTANT SECRETARY FOR LABOR-MANAGEMENT RELATIONS
SUMMARY OF DECISION AND DIRECTION OF ELECTION
PURSUANT TO SECTION 6 OF EXECUTIVE ORDER 11491, AS AMENDED

DEPARTMENT OF THE NAVY,
NAVAL AIR STATION, MEMPHIS
MILLINGTON, TENNESSEE
A/SLMR No. 346

The Petitioner, National Association of Government Employees, L?cal
R5-66 (NAGE), sought an election in a unit composed of all nonsupervisory
civilian employees. The Activity and the Intervenor, American Federation

of Government Employees, Local 2172 (AFGE), were in essential agreement that
the unit was appropriate but contended that the petition should be dismissed

on the basis that an agreement bar existed at the time of filing. The
Activity and the AFGE further contended that the NAGE had not submitted
to the agency a roster of its officers and representatives, a copy of
its constitution and by-laws and a statement of its objectives, and
therefore was not in compliance with Section 7(b) of the Order and
Section 202.2(a)(6) of the Assistant Secretary's Regulatioms.

Under all of the circumstances, the Assistant Secretary found that
the petition herein was filed timely. In reaching this determination
the Assistant Secretary found that the '"untimeliness" of the petitiom
was attributable, not to any gross laxity on the part of the NAGE, but
to other factors beyond the NAGE's control including the misdirection of
the petition by the U.S. Postal Service to another Federal activity.

In these circumstances, the Assistant Secretary concluded that it was
manifest that dismissal of the NAGE's petition on the basis of untimeli-
ness would not effectuate the purposes and policies of the Order.
Accordingly, he found that the NAGE's petition was filed timely.

Noting (1) the lack of any specific requirement in the Assistant
Secretary's Regulations requiring that, upon the filing of a petition,
a petitioner must serve simultaneously on an activity a current roster
of its officers and representatives, a copy of its constitution and
by-laws, and a statement of its objectives; (2) the fact that such
documents were admittedly served on the Activity herein; and (3) the
absence of any evidence of prejudice to the parties, the Assistant
Secretary concluded that dismissal of the subject petition based on
alleged noncompliance with Section 7(b) of the Order and Section
202.2(a)(6) of the Assistant Secretary's Regulations was unwarranted.

Accordingly, and noting the agreement of the parties with respect
to the appropriateness of the claimed unit and the fact that such unit
has been in existence for a substantial period of time and has had a
long collective-bargaining history, the Assistant Secretary concluded
that the claimed unit was appropriate for the purpose of exclusive
representation within the meaning of Section 10 of the Order. He,
therefore, directed an election in the unit found appropriate.



A/SLMR No. 346
UNITED STATES DEPARTMENT OF LABOR
BEFORE THE ASSISTANT SECRETARY FOR LABOR-MANAGEMENT RELATIONS
DEPARTMENT OF THE NAVY,
NAVAL AIR STATION, MEMPHIS
MILLINGTON, TENNESSEE

Activity
and Case No. 41-3378(RO)
NATIONAL ASSOCIATION OF GOVERNMENT

EMPLOYEES, LOCAL R5-66

Petitioner
and
AMERICAN FEDERATION OF GOVERNMENT

EMPLOYEES, LOCAL 2172

Intervenor

DECISION AND DIRECTION OF ELECTION

This matter is before the Assistant Secretary pursuant to Assistant
Regional Director for Labor-Management Services Lem R. Bridges' Order
Transferring Case to the Assistant Secretary of Labor pursuant to
Section 206.5(a) of the Assistant Secretary's Regulations,

Upon the entire record in this case, including the parties’
stipulations of fact, accompanying exhibits and briefs filed by the
American Federation of Govermnment Employees, Local 2172, herein called
AFGE, and the Activity, the Assistant Secretary finds:

1. The labor organizations involved claim to represent certain
employees of the Activity.
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2, The Petitioner, National Association of Govermment Employees,
Local R5-66, herein called the NAGE, seeks an election in a unit of all
nonsupervisory civilian employees at the Naval Air Station, Memphis,
Millington, Tennessee, excluding management executives, employees engaged
in Federal personnel work in other than a purely clerical position,
supervisory employees who officially evaluate the performance of other
employees, and professional employees.,

The parties are in essential agreement as to the appropriateness
of the claimed unit and the proposed exclusions. However, the Activity
and the AFGE contend that the petition should be dismissed on the basis
that an agreement bar existed at the time of filing. Additionmally, the
Activity and the AFGE contend that the NAGE had not submitted to the
agency a roster of its officers and representatives, a copy of its
constitution and by-laws, and a statement of its objectives in accordance
with Section 7(b) of the Order. Moreover, they assert that NAGE's
failure to submit the aforementioned materials constitutes noncompliance
with Section 202,2(a)(6) of the Assistant Secretary's Regulations. 1/

Alleged Agreement Bar

The Activity and the AFGE claim that the NAGE's petition was filed
untimely in that it was not filed during the "open period" provided for
in Section 202.3(c) of the Assistant Secretary's Regulations. 2/

The record reveals that since June 25, 1963, the AFGE has been the
exclusive representative of the employees in the claimed unit and that
there have been five negotiated agreements covering such employees. The
most recent agreement was executed on June 23, 1971, became effective
on September 7, 1971, and was to expire on September 6, 1973.

On July 9, 1973, the subject petition was docketed by the Labor-
Management Services Administration (LMSA) Area Administrator in

1/ Section 202.2(a)(6) provides that a petition by a labor organization
for exclusive recognition shall contain the following: '"A statement
that the petitioner has submitted to the activity a current roster
of its officers and representatives, a copy of its constitution
and bylaws, and a statement of its objectives;"

2/ Section 202.3(c) provides, in pertinent part: "When an agreement
covering a claimed unit has been signed by the activity and the
incumbent exclusive representative, a petition for exclusive
recognition or other election petition will be considered timely
when filed as follows: (1) Not more than ninety (90) days nor less
than sixty (60) days prior to the terminal date of an agreement
having a term of three (3) years or less from the date it was
signed; . . ."
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Nashville, Tennessee. The envelope containing the petition was postmarked
dated "7-2-73" and addressed to "Area Administrator, Department of Labor,
Labor-Management Services Administration, 786 U.S. Courthouse Bldg.,

801 Broadway, Nashville, Tennessee, 37203." 3/ On noting the erroneous
address, the U.S., Postal Service apparently forwarded the unopened
envelope and its contents to "1600 Hayes St." in Nashville, the address
of the Office of the Occupational Safety and Health Administration (OSHA).
An unidentified employee of OSHA contacted the LMSA Nashville Area

Office on July 6, 1973, and advised that OSHA was in receipt of mail

for the LMSA Nashville Area Office. The mail then was forwarded to the
LMSA Nashville Area Office. Subsequently, the original envelope and

its contents were received by the LMSA Nashville Area Office on July 9,
1973, and, as noted above, the instant petition was docketed by the

LMSA Area Administrator on that same date. 4/

On July 26, 1973, a notice of petition was posted by the Activity
and on the same date the AFGE requested intervention in the subject
proceedings. 5/ In a letter dated August 6, 1973, to the LMSA Area
Administrator, the Activity objected to the NAGE's petition claiming
that the petition was filed untimely and that the NAGE had not complied
with Section 7(b)ofthe Executive Order and Section 202.2(a)(6) of the
Assistant Secretary's Regulations. 6/

In a letter to the parties dated September 5, 1973, the Acting
Assistant Regional Director for Labor-Management Services stated that,
in his view, the petition herein was not filed untimely. He noted that
the original petition was addressed to the LMSA Area Office in Nashville
at its former address and was misdirected to another agency, where it
was received timely, Under these circumstances, the Acting Assistant
Regional Director for Labor-Management Services did not attribute any
untimeliness to any gross laxity on the part of the NAGE, but to other
factors beyond the NAGE's control.

3/ This was a prior address of the LMSA Area Office in Nashville. The
LMSA Nashville Area Office had moved from this address in the
spring of 1972.

4/ The petition subsequently was amended by the NAGE on July 13, 1973.

5/ On July 12, 1973, the AFGE had requested that renegotiations commence

- and, subsequently, a new agreement was concluded by the parties on
July 17, 1973, and became effective, upon approval of the Office of
Civilian Manpower Management, on August 20, 1973.

6/ Previously, on July 26, 1973, the AFGE had filed similar objections

- to the NAGE's petition.
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The Activity, on the other hand, contends that the NAGE must snare
a substantial burden for the failure of the petition to have been filed
timely in accordance with the Regulations. It points to the fact that
the Assistant Secretary's Regulations, published September 15, 1972,
included the current address of the LMSA Nashville Area Office as well
as the proper method for the filing of petitionms.

Under all of the circumstances, I find that the petition herein
was filed timely, Thus, as noted above, it is undisputed that the
initial petition was postmarked dated July 2, 1973, In this regard, it
is clear that the NAGE was reasonable in believing that such petition
would reach the LMSA Nashville Area Office prior to the last date of the
"open period," July 6, 1973, As to the misdirection of the NAGE's
petition, the evidence reveals that the petition was sent by certified
mail to the prior address of the LMSA Nashville Area Office and was
thereafter apparently misdirected by the U.S. Postal Service to another
Federal activity where it was received on July 6, 1973, still within the
"open period." Subsequently, the petition was forwarded to the LMSA
Nashville Area Office, where it was received and docketed on July 9, 1973.
In my view, the "untimeliness' of the petition was attributable not to
any gross laxity on the part of the NAGE, but to other factors beyond
the NAGE's control, including the misdirection of the petition by the
U.S. Postal Service to another Federal activity. Under these circum-
stances, it is manifest that dismissal of the NAGE's petition on the
basis of untimeliness would work an injustice and would not effectuate
the purposes and policies of the Order. Accordingly, I find that the
NAGE's petition herein was filed timely.

Other Procedural Matters

As noted above, the Activity and the AFGE contend that the NAGE
had not complied with Section 7(b) of the Order and Section 202.2(a)(6)
of the Assistant Secretary's Regulations.

While there exists some dispute as to whether or not the NAGE,
upon filing its petition, simultaneously submitted to the Activity a
current roster of its officers and representatives, a copy of its
constitution and by-laws, and a statement of its objectives, it is
undisputed that such documents were received by the Activity on or about
August 30, 1973. Under these circumstances, and noting the lack of any
specific requirement in the Assistant Secretary's Regulations that such
documents be served simultaneously with the filing of a petition and
the absence of any evidence of prejudice to any party herein, I find
that dismissal of the subject petition based on alleged noncompliance
with Section 7(b) of the Order and Section 202.2(a)(6) of the Assistant
Secretary's Regulations to be unwarranted.

AN



Based on the foregoing and noting the agreement of the parties with
respect to the appropriateness of the claimed unit and the fact that
such unit has been in existence for a substantial period of time and has
had a long collective-bargaining history, I find that the following
employees constitute a unit appropriate for the purpose of exclusive
recognition within the meaning of Section 10 of Executive Order 11491,
as amended:

All civilian employees employed at the Naval Air
Station, Memphis, Millington, Tennessee, excluding
professional employees, employees engaged in Federal
personnel work in other than a purely clerical
capacity, management officials, and supervisors Z/
and guards as defined in the Order.

DIRECTION OF ELECTION

An election by secret ballot shall be conducted among the employees
in the unit found appropriate, as early as possible, butnot later than
60 days from the date below. The appropriate Area Administrator shall
supervise the election, subject to the Assistant Secretary's Regulations.
Eligible to vote are those in the unit who were employed during the
payroll period immediately preceding the date below, including employees
who did not work during that period because they were out ill, or on
vacation or on furlough,including those in the military service who
appear in person at the polls. Ineligible to vote are employees who
quit or were discharged for cause since the designated payroll period
and who have not been rehired or reinstated before the election date.
Those eligible shall vote whether they desire to be represented for the
purpose of exclusive recognition by the National Association of Govern-
ment Employees, Local R5-66; the American Federation of Government
Employees, Local 2172; or neither.

Dated, Washington, D.C.
January 25, 1974

Lot T .

Paul J. Fasser, Jr.,fAssistant Secretary of
Labor for Labor-Management Relations

7/ As noted above, the NAGE sought to exclude from the unit ''super-
visory employees who officially evaluate the performance of other
employees.'" I view such a limited definition to be inappropriate
and, therefore, will exclude from the unit all supervisory
employees within the meaning of Section 2(c) of the Order.
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January 25, 1974

UNITED STATES DEPARTMENT OF LABOR
ASSISTANT SECRETARY FOR LABOR-MANAGEMENT RELATIONS
SUMMARY OF DECISION AND DIRECTION OF ELECTIONS
OF THE ASSISTANT SECRETARY
PURSUANT TO SECTION 6 OF EXECUTIVE ORDER 11491, AS AMENDED

GENERAL SERVICES ADMINISTRATION,
REGION 3
A/SLMR No. 347

This case involved a representation petition filed by the International
Federation of Federal Police (IFFP) seeking an election in a unit of all
Federal Protective Officers (FPO's) assigned to General Services Adminis-
tration, Region 3, facilities at Wilkes-Barre and Harrisburg, Pennsylvania.
The Activity agreed that the claimed unit was appropriate. The American
Federation of Government Employees (AFGE) contended that the employees in
the petitioned for unit did not share a community of interest in that the
Activity's Harrisburg and Wilkes-Barre facilities were autonomous facilities
separated by 100 miles.

With the exception of the FPO's in Wilkes-Barre, all FPO's under the
jurisdiction of the Activity's Public Buildings Service's Philadelphia
Area Office, which encompassed the State of Pennsylvania, were represented
exclusively in three separate units, And, in all of these units, except
for the mixed unit of FPO's and non-guard employees at Harrisburg repre-
sented by AFGE Local 2962, there were negotiated agreements currently in
effect. Therefore, the instant petition included all FPO's under the
jurisdiction of the Activity's Public Buildings Service's (PBS)
Philadelphia Area Office, except for those in recognized units where
agreement bars exist,

Under the circumstances, the Assistant Secretary found the claimed
unit to be appropriate. In this regard, he noted particularly that the
claimed unit included all of the FPO's under the jurisdiction of the PBS
Philadelphia Area Office, except for those employees in exclusively
recognized units where agreement bars existed; that the claimed employees
were subject to the same overall direction and guidance and the same per-
sonnel practices and procedures; and that they were engaged in essentially
the same job functions,

With respect to the existing mixed unit of the Activity's FPO's and
non-guard employees located at Harrisburg, represented by AFGE Local 2962,

the Assistant Secretary found, in accordance with Treasury Department
United States Mint, Philadelphia, Pennsylvania, A/SIMR No. 45, that sever-

ance of the FPO's was warranted and that AFGE Local 2962, a non-guard labor
organization, would not be placed on the ballot. However, consistent with



his rationale in WMM Rocky Mountain
Mountain Arsenal, Denver, Colorado, A/SLMR No. 325, the Assistant
Secretary determined that if the FPO's in the Harrisburg unit did not
choose the IFFP as their exclusive representative, they would be viewed
to have indicated their desire to remain in the existing mixed unit of
FPO's and non-guard employees represented by AFGE Local 2962. If, on
the other hand, the majority of the FPO's in the Harrisburg unit voted
for the IFFP, there would be a pooling of the ballots with those voting
in the residual Area-wide unit,
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A/SLMR No. 347
UNITED STATES DEPARTMENT OF LABOR

BEFORE THE ASSISTANT SECRETARY FOR LABOR-MANAGEMENT RELATIONS

GENERAL SERVICES ADMINISTRATION,

REGION 3
Activity
and Case No. 20-3858(RO)
INTERNATIONAL FEDERATION OF
FEDERAL POLICE
Petitioner

and

AMERICAN FEDERATION OF GOVERNMENT
EMPLOYEES, AFL-CIO

Intervenor

DECISION AND DIRECTION OF ELECTIONS

Upon a petition duly filed under Section 6 of Executive Order 11491,
as amended, a hearing was held before Hearing Officer Terrence J. Martin,
The Hearing Officer's rulings made at the hearing are free from preju-
dicial error and are hereby affirmed.

Upon the entire record in this case, including a brief filed by the
Activity, the Assistant Secretary finds:

1. The labor organizations involved claim to represent certain
employees of the Activity.

2. The Petitioner, International Federation of Federal Police,
herein called IFFP, seeks an election in a unit of all guards, U.S. Special
Police and Federal Protective Officers (FPO's) assigned to the General Ser-
vices Administration, Region 3, facilities at Harrisburg and Wilkes-Barre,
Pennsylvania, excluding supervisors, management officials, professional
employees, and employees engaged in Federal personnel work in other than a
purely clerical capacity. 1/

1/ Although the claimed unit includes the classifications of guard and

~ U.S. Special Police, the record reveals that the Activity currently has
no employees in these classifications at its Harrisburg and Wilkes-Barre
locations. Accordingly, I shall make no finding with respect to their
eligibility for inclusion in the claimed unit. Cf. Army and Air Force
Exchange Service, Golden Gate Exchange Region, Storage and Distri-
bution Branch, Norton Air Force Base, California, A/SLMR No. 190,




ir
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The Activity agrees with the IFFP that the claimed unit of FPO's is
appropriate. 2/ On the other hand, the Intervenor, American Federation
of Government Employees, AFL-CIO, herein called AFGE, takes the position
that the employees in the petitioned for unit do not share a community of
interest in that the Activity's Harrisburg and Wilkes-Barre facilities
are autonomous facilities separated by 100 miles.

The General Services Administration (GSA), Region 3, is responsible
for the management of Federal buildings within its geographic area. GSA,
Region 3, is headquartered in Washington, D.C., and encompasses the
States of Pennsylvania, Maryland, Virginia, West Virginia and Delaware,
as well as Washington, D.C., All of the employees in the claimed unit are
employed by the Public Buildings Service (PBS), a subdivision of the GSA.
Within Region 3, the PBS has seven Area Offices, each headed by an Area
Manager. The Philadelphia Area Office has jurisdiction over all PBS em-~
ployees in the State of Pennsylvania. Under the Philadelphia Area Office
there are five field offices, three located in Philadelphia 3/ and one
each in Pittsburgh and Wilkes-Barre.

The record discloses that, with the exception of the FPO's at Wilkes-
Barre, all FPO's and guards under the jurisdiction of the Philadelphia
Area Office are represented exclusively by several AFGE locals. Specifi-
cally, AFGE Local 2962 represents all PBS employees, including the FPO's
in Harrisburg; AFGE Local 2541 represents all PBS employees, including
guards and FPO's in Pittsburgh; and AFGE Local 2061 represents a unit
of all PBS Wage Grade employees, guards and FPO's in Philadelphia. 4/

In effect, the unit of 5 FPO's in Wilkes-Barre and approximately 18
FPO's in Harrisburg, sought by the IFFP in this matter, encompasses all
of the FPO's under the jurisdiction of the Activity's PBS Philadelphia
Area Office, except for those in recognized units where agreement bars
exist.

The record reveals that the PBS Area Manager in Philadelphia has
overall administrative and technical supervision over the PBS field
offices in the State of Pennsylvania. In turn, the field offices are
under the immediate supervision of Buildings Managers. Technical di-
rection and support f-r protective activities are provided by the
Activity's Federal Protective Service Division. Thus, 'line" authority

2/ The parties did not dispute that FPO's are guards within the meaning of
the Order, In this regard, Cf. General Services Administration, Region 2,

New York, New York, A/SIMR No. 220, and General Services Administrationm,
Region 9, San Francisco, California, A/SLMR No. 333.

3/ A facility in Harrisburg, Pennsylvania formerly constituted a separate
field office, but currently is under the jurisdiccion of one of the
Philadelphia field offices,

4/ In the Pittsburgh and Philadelphia units there exist current negotiated
agreements which would constitute agreement bars.
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emanates from the PBS Area Manager through the Buildings Managers, while
certain staff services are provided by the Federal Protection Service
Division. The FPO's in Wilkes-Barre are supervised by an FPO Sergeant
who reports to the Buildings Manager in Wilkes-Barre, and the FPO's in
Harrisburg are supervised by an FPO Lieutenant and Sergeant who report
to a Buildings Manager in Philadelphia. The Buildings Managers report
directly to the PBS Area Manager in Philadelphia.

The Philadelphia PBS Area Manager is responsible for the overall
staffing of the field offices under his jurisdiction. All requests for
hiring and promotions must go through the Area Manager, although the
final authority for approval of personnel actions is the Regional Office.
Further, the Area Manager attempts to resolve grievances before sending
them to the Regional Office and reviews all proposed disciplinary actions
to make certain that all elements of the alleged offense have been proven
prior to sending them to the Regional Office for final approval. The
Area Manager also holds regular meetings with labor organizations within
the Philadelphia Area having negotiated agreements in order to resolve any
issues that may have not been resolved at the field office level.

Personnel services for the employees in the claimed unit are provided
by the GSA Persomnel Office in Philadelphia. The evidence establishes
that this Office provides such services as: recruitment, placement, merit
promotion, position classification, position and management studies,
training, and, to some extent, labor-management relations, to all GSA
employees in the State of Pennsylvania. Moreover, personnel folders for
all Activity employees are maintained in this Office. The FPO's in the
claimed unit wear the same uniforms, have arrest powers, have a common
mission and perform essentially the same job functions.

Under all of the circumstances, I find that the employees in the /
petitioned for unit possess a clear and identifiable community of 1ntereét
and that such a unit will promote effective dealings and efficiency of
agency operations. Thus, the evidence establishes that the claimed unit
includes all of the FPO's under the jurisdiction of the PBS Philadelphia
Area Office except for those employees in exclusively recognized units
where agreement bars exist; that the claimed employees perform essentially
the same job functions; that all of the employees in the claimed unit are
subject to the same personnel practices and procedures; and that all of
the employees in the claimed unit are subject to the overall direction
and guidance of the PBS Area Manager in Philadelphia. Accordingly, ex-
cept as modified below, I shall direct an election in the petitioned for
unit which I find to be appropriate for the purpose of exclusive recogni=-
tion under the Order. 5/

With respect to the existing mixed unit of the Activity's FPO's and
non-guard employees located in Harrisburg, Pennsylvania and currently
represented by AFGE Local 2962, the Assistant Secretary held in Treasury
Department, United States Mint, Philadelphia, Pennsylvania, A/SLMR No. 45,

2/ Cf. General Services Administration, Region 5, Chicago, Illinois,
A/SLMR No. 265,
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that where, as here, a timely petition seeks to sever a unit of all guard
employees from an existing unit of guard and non-guard employees, such
unit of guards is appropriate for the purpose of exclusive recognition. 6/
Under these circumstances, I find that the following employees in voting
group (a) should be afforded the opportunity to express their desire as

to whether or not they wish to be included within the claimed unit:

Voting Group (a): All Federal Protective
Officers located in Harrisburg, Pennsylvania,
employed by and assigned to the General Ser-
vices Administration, Region 3, Philadelphia
Area Office, excluding professional employees,
employees engaged in Federal personnel work in
other than a purely clerical capacity, management
officials, and supervisors as defined in the
Order.

Further, based on the foregoing, I find that the following employees
in voting group (b) constitute a unit appropriate for the purpose of
exclusive recognition within the meaning of the Order:

Voting Group (b): All Federal Protective
Officers located in the State of Pemmsylvania,
employed by and assigned to the General Ser-
vices Administration, Region 3, Philadelphia
Area Office, excluding all guards and Federal
Protective Officers employed by and assigned to
the General Services Administration, Region 3,
in Harrisburg, Pittsburgh, and Philadelphia,
Pennsylvania, professional employees, employees
engaged in Federal personnel work in other than
a purely clerical capacity, management officials,
and supervisors as defined in the Order.

6/ In A/SIMR No. 45, the Assistant Secretary stated, in part, that
"Sections 10(b)(3) and 10(c) of Executive Order 11491 clearly reflect
the view that appropriate units should not be composed of mixtures of
guards and non-guards and that non-guard labor organizations should not
represent guards. In view of this clear mandate, I find that despite a
history of representation in « combined unit, severance of the guard
employees from the unit represented currently by the Intervenmor is not
precluded by my previously announged policy in U.S. Naval Construction
Battalion Center, cited above." (Footnotes omitted) See also, in
this ;égard, Defense Supply Agency, Defense Depot, Memphis, Tennessee,
A/SLMR No. 107; General Services Administration, Region 2, New York,
New York, cited abovejy and General Services Administration, Region 9,
San Francisco, California, cited above.
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In these circumstances, I will not make any final unit determination
at this time, but shall first ascertain the desires of the claimed em-
ployees in voting group (a). As moted above, Section 10(b)(3) and 10(c)
of Executive Order 11491, as amended, indicate that appropriate units
established under Executive Order 11491 should not be composed of
mixtures of guards and non-guards and that non-guard labor organizatioms
should not represent guards. Accordingly, although AFGE intervened
timely in the instant proceeding, I will not permit AFGE's name to be
placed on the ballot. However, consistent with the rationale in United
States Department of the Army, Rocky Mountain Arsenal, Denver, Colorado,
A/SIMR No. 325, if a majority of the employees in voting group (a) does
not choose the IFFP as their exclusive representative, they will be
viewed to have indicated their desire to remain in the existing mixed
unit represented by AFGE Local 2962. 7/

The unit determination in the subject case is based, in part, then,
upon the results of the election in voting group (a). However, I will
now make the following findings in regard to the appropriate unit:

1. If a majority of employees in voting group (a) votes for the
IFFP, the following employees would constitute a unit appropriate for the
purpose of exclusive recognition under the Order:

All Federal Protective Officers located in
the State of Pennsylvania employed by and
assigned to the General Services Adminis-
tration, Region 3, Philadelphia Area Office,
excluding all guards and Federal Protective
Officers employed by and assigned to the
General Services Administration, Region 3,

in Pittsburgh and Philadelphia, Penmnsylvania,
professional employees, employees engaged in
Federal personnel work in other than a purely
clerical capacity, management officials, and
supervisors as defined in the Order.

2., If a majority of employees in voting group (a) does not vote for
the IFFP, the following employees would constitute a unit appropriate for
the purpose of exclusive recognition under the Order:

7/ 1f, on the other hand, the majority of the employees in voting group (a)
votes for the IFFP, the labor organization which, in effect, is seeking
to represent a residual Area-wide unit of FPO's, such votes will be
pooled with those in voting group (b) with the votes for the IFFP being
accorded their face value and the votes against severance from the
mixed unit being counted as part of the total number of valid votes
cast but neither for nor against the IFFP., Cf. Department of the Navy,
Alameda Naval Air Station, A/SLMR No. 6 and General Services Adminis-
tration, Region 9, San Francisco, California, cited above, at
footnote 11.
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All Federal Protective Officers located in
the State of Pennsylvania, employed by and
assigned to the General Services Adminis-
tration, Region 3, Philadelphia Area Office,
excluding all guards and Federal Protective
Officers employed by and assigned to the
General Services Administration, Region 3,
in Harrisburg, Pittsburgh and Philadelphia,
Pennsylvania, professional employees, em=
ployees engaged in Federal personnel work
in other than a purely clerical capacity,
management officials and supervisors as
defined in the Order.

DIRECTION OF ELECTIONS

Elections by secret ballot shall be conducted among the employees in
the voting groups described above as early as possible, but not later than
60 days from the date below. The appropriate Area Administrator shall
supervise the elections subject to the Assistant Secretary's Regulationms.
Eligible to vote are those in the unit who were employed during the
payroll period immediately preceding the date below, including employees
who did not work during that period because they were out ill or on
vacation or on furlough, including those in the military service who
appear in person at the polls, Ineligible to vote are employees who quit
or were discharged for cause since the designated payroll period and who
have not been rehired or reinstated before the election date. Those
eligible in voting groups (a) and (b) shall vote whether or not they
desire to be represented for the purpose of exclusive recognition by the
International Federation of Federal Police.

Qmjl.ébl,.

“Paul J. Fdsser, Jr., fssistant Secretary of
Labor for Labor-Management Relations

Dated, Washington, D.C.
January 25, 1974
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January 25, 1974

UNITED STATES DEPARTMENT OF LABOR
ASSISTANT SECRETARY FOR LABOR-MANAGEMENT RELATIONS
SUMMARY OF DECISION AND ORDER OF THE ASSISTANT SECRETARY
PURSUANT TO SECTION 6 OF EXECUTIVE ORDER 11491, AS AMENDED

CALIFORNIA NATIONAL GUARD
STATE MILITARY FORCES
SACRAMENTO, CALIFORNIA
A/SLMR No. 348

This proceeding arose upon the filing of three unfair labor practice
complaints by the National Association of Govermment Employees, Burbank,
California (Complainant). The complaints allege, in substance, (1) that
the Respondent Activity had taken reprisals against one of its employees
in the form of letters warning the employee of unsatisfactory performance
and abuse of sick leave because of his utilization of the contractual
grievance procedure; (2) that the Respondent Activity unilaterally and

without prior consultation with the Complainant, the exclusive representative,

changed a contractual condition of employment; and (3) that the Respondent
Activity's denial of military reenlistment in the California National Guard
to one of its employees was in reprisal for his utilization of the con-
tractual grievance procedure and for his filing of unfair labor practice
complaints all in violation of Section 19(a)(1l), (2), (4) and (6) of the
Order.

With regard to the first allegation, the Assistant Secretary adopted
the Administrative Law Judge's finding that the Respondent Activity's
conduct violated 19(a)(l) of the Order. The Administrative Law Judge
concluded that the evidence established that the warning letters issued
to the employee involved were in reprisal for the latter's actions in
filing a contractual grievance. In this regard, he noted that the record
did not support the allegations of dereliction of duty or abuse of sick
leave alleged in the warning letters. However, the Administrative Law
Judge found no merit in the Complainant's contention that the warning
letters were motivated by anti-union considerationms.

As to the second allegation, the Assistant Secretary adopted the
Administrative Law Judge's conclusion that the Respondent Activity violated
Section 19(a)(l) and (6) of the Order by unilaterally changing an agreed-
upon term of employment. In arriving at this conclusion, the Administrative
Law Judge noted that the circumstances in the instant case were similar
to those in Veterans Administration Hospital, Charleston, South Carolina,
A/SIMR No. 87, in which the Assistant Secretary also found violations of
Section 19(a)(l) and (6) of the Order based on similar conduct.

As to the third allegation, the Administrative Law Judge concluded
that further proceedings were unwarranted because, in his view, the
evidence was insufficient to establish that the Respondent Activity's
refusal to reenlist the employee involved was in reprisal for the latter's
engaging in activity protected under the Order. In adopting the



Administrative Law Judge's conclusion in this regard, the Assistant A/SLMR No. 348

Secretary noted particularly the Administrative Law Judge's credibility

resolutions and stated that he could find no basis for reversing such

resolutions, UNITED STATES DEPARTMENT OF LABOR

BEFORE THE ASSISTANT SECRETARY FOR LABOR-MANAGEMENT RELATIONS

CALIFORNIA NATIONAL GUARD
STATE MILITARY FORCES
SACRAMENTO, CALIFORNIA

Respondent

and Case Nos., 72-3842,
72-3861, and
72-4128

NATIONAL ASSOCIATION OF GOVERNMENT
EMPLOYEES, BURBANK, CALIFORNIA

Complainant
DECISION AND ORDER

On October 24, 1973, Administrative Law Judge Burton S. Sternburg
issued his Report and Recommendations in the above-entitled proceeding
finding that the Respondent had engaged in certain unfair labor practices
and recommending that it take certain affirmative actions as set forth
in the attached Administrative Law Judge's Report and Recommendations.

The Administrative Law Judge found other alleged conduct of the Respondent
not to be violative of the Order. Thereafter, the Complainant filed
exceptions and a supporting brief with respect to the Administrative

Law Judge's Report and Recommendations.

The Assistant Secretary has reviewed the rulings of the Administrative
Law Judge made at the hearing and finds that no prejudicial error was
committed, The rulings are hereby affirmed. Upon consideration of the
Administrative Law Judge's Report and Recommendations, and the entire
record in this case, including the exceptions and supporting brief filed
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by the Complainant, I hereby adopt the findings 1/, conclusions 2/
and recommendations of the Administrative Law Judge. 3/

ORDER

Pursuant to Section 6(b) of Executive Order 11491, as amended, and

Section 203.25(b) of the Regulations, the Assistant Secretary of Labor
for Labor-Management Relations hereby orders that the California
National Guard, State Military Forces, Sacramento, California, shall:

1, Cease and desist from:

5V

It was noted that in finding that there was insufficient evidence to
sustain the allegation in the complaint in Case No. 72-4128,that the
Respondent improperly refused to permit Woods to reenlist in the
California National Guard because Woods had engaged in protected
activity under the Order, the Administrative Law Judge relied par-
ticularly on the credited testimony of Colonel Christ, concerning
the latter's dissatisfaction with the work performance of Sergeant
Woods. The Assistant Secretary has stated previously '"that as a
matter of policy, [he] will not overrule a Hearing Examiner's [i.e.
Administrative Law Judge's | resolution with respect to credibility
unless the preponderance of all the relevant evidence convinces
[him] that such resolution clearly was incorrect." Navy Exchange,
U,S., Naval Air Station, Quonset Point, Rhode Island, A/SLMR No. 180,
at footnote 1, Under these circumstances, I find no basis in the
record for reversing the Administrative Law Judge's credibility finding
with respect to the testimony of Colonel Christ,

Section 19(d) of the Order provides, in part, that "Issues which

can be properly raised under an appeals procedure may not be raised
under this section [19]..." The record in the instant case does not
reflect whether or not there was an appeals procedure Sergeant Woods
could have utilized as a result of the refusal to permit him military
reenlistment. However, in view of the disposition herein on the

merits, it was considered unnecessary to determine whether Section 19(d)
had any applicability in this matter, Compare, Department of Defense,
National Guard Bureau, Texas Air National Guard, A/SIMR No. 336,

With respect to the complaint in Case No. 72-3842, the Administrative
Law Judge found that the Respondent violated Section 19(a)(l) by
issuing certain warnings to Sergeant Woods. While he inadvertently
failed to make specific findings with respect to the 19(a)(2) and

(6) allegations in the same complaint, it is clear from a reading of
his Report and Recommendations that the Administrative Law Judge
intended to dismiss such additional allegations, Under these cir-
cumstances and as the record does not support the 19(a)(2) and (6)
allegations in the complaint in Case No. 72-3842, such allegations
are hereby dismissed.
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a. Taking reprisals against any of its employees who have
utilized their rights under the Executive Order to file a grievance
under a negotiated grievance procedure.

b. Unilaterally changing the scheduling of the days off of
its employees in violation of Article VI, Section 2 of its collective
bargaining agreement or any other terms and conditions of employment,
without meeting and conferring in good faith with Local R-12-123,
National Association of Government Employees, its employees' exclusive
bargaining representative,

c. Interfering with, restraining, or coercing employees by
unilaterally changing their terms and conditions of employment without
meeting and conferring in good faith with their exclusive bargaining
representative,

d. In any like or related manner, interfering with, restraining,
or coercing its employees in the exercise of rights assured by Executive
Order 11491, as amended.

2, Take the following affirmative actions in order to effectuate
the purposes and provisions of the Order:

a. Remove or expunge any reference to the August 29, 1972,
warning letters issued to Sergeant Warren Woods from its files and submit
to Sergeant Warren Woods a written acknowledgement of same.

b, Observe and adhere to all agreement provisions of the
collective bargaining agreement in effect between the California National
Guard and Local R-12-123, National Association of Government Employees,
and meet and confer in good faith with its employee's exclusive bargaining

representative, Local R-12-123, National Association of Government Employees,

with respect to any change in terms and conditions of employment,

c. Post at its facilities for "A" Battery, &4th Missile Battalion,
251st Artillery Division, Stanton, California, copies of the attached
notice marked "Appendix" on forms to be furnished by the Assistant
Secretary of Labor for Labor-Management Relations, Upon receipt of such
forms, they shall be signed by the Commanding Officer and they shall be
posted and maintained by him for 60 consecutive days thereafter, in
conspicuous places, including all places where notices to employees are
customarily posted. The Commanding Officer shall take reasonable steps
to insure that such notices are not altered or defaced or covered by any
other material,

d. Pursuant to Section 203.26 of the Regulations, notify the

Assistant Secretary in writing within 20 days from date of this Order
as to what steps have been taken to comply therewith.
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IT IS HEREBY ORDERED that the complaint in Case No., 72-4128, be,
and it hereby, is dismissed,

IT IS FURTHER ORDERED that in all other respects the complaint
in Case No, 72-3842, be, and it hereby is, dismissed.

AT

Dated, Washington, D.C.
January 25, 1974

Paul J.’Fasser, Jr.,JAssistant Secretary of
Labor for Labor-Management Relations
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APPENDiX

NOTICE TO ALL EMPLOYEES

PURSUANT TO
A DECISION AND ORDER OF THE
ASSISTANT SECRETARY OF LABOR FOR LABOR-MANAGEMENT RELATIONS
and in order to effectuate the policies of
EXECUTIVE ORDER 11491, AS AMENDED, LABOR-MANAGEMENT RELATIONS

IN THE FEDERAL SERVICE

We hereby notify our employees that:

WE WILL NOT take reprisals against any employees who utilize their
rights under the Executive Order to file a grievance under a negotiated
grievance procedure.

WE WILL NOT unilaterally change the scheduling of the days off of
our employees in violation of Article VI, Section 2 of the collective
bargaining agreement or any other terms and conditions of employment
without meeting and conferring in good faith with Local R-12-123,
National Association of Government Employees, our employees' exclusive
bargaining representative,

WE WILL NOT in any like or related manner interfere with, restrain,
or coerce our employees in the exercise of their rights assured by the
Executive Order.

WE WILL remove or expunge any reference to the August 29, 1972,
warning letters issued to Sergeant Warrent Woods from our files and
submit to Sergeant Warren Woods a written acknowledgement of same,



Haeih
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WE WILL observe and adhere to all provisions of the collective
bargaining agreement in effect between the California National Guard
and our employees' exclusive bargaining representative, Local R-12-123,
National Association of Government Employees, and meet and confer in
good faith with such labor organization with respect to any change in
terms and conditions of employment.

(Agency or Activity)

Dated By

(Signature)

This Notice must remain posted for 60 consecutive days from the
date of posting, and must not be altered, defaced, or covered by any
other material.

If employees have any questions concerning this Notice or
compliance with its provisions, they may communicate directly with the
Assistant Regional Director for Labor-Management Services, Labor-
Management Services Administration, United States Department of Labor,
whose address is: Room 9061 Federal Office Building, 450 Golden Gate
Avenue, San Francisco, California 94102.
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Williard A. Shank, Esquire
Assistant Attorney General
555 Capitol Mall
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Major Miller, Assistant
Technician Personnel Officer
State Military Department
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Roger P. Kaplan, Esquire
General Counsel, National
Association of Government Employees
Suite 512, 1341 "G" Street, N.W.
Washington, D.C. 20005

For the Complainant

Before: BURTON S. STERNBURG
Administrative Law Judge

REPORT AND RECOMMENDATIONS

Case Nos.
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Statement of the Case

Pursuant to complaints first filed on October 2, 1972 1/,
under Executive Order 11491, as amended, by the National Association
of Government Employees, Burbank, California (hereinafter called the
Union or Association) against California National Guard, State
Military Forces (hereinafter called the Respondent or National Guard)
a Notice of Hearing on Complaint was first issued by the Regional
Administrator for the San Francisco Region on May 18, 1973. 2/

The complaints allege, in substance, (1) that Respondent has
taken various reprisals against Sergeant Woods because of his actions
in utilizing the contractual grievance procedure and filing unfair
labor practice complaints against the Respondent; and (2) that
Respondent unilaterally and without prior consultation with the Union,
the exclusive bargaining representative, changed a contractual con-
dition of employment, all in violation of Sections 19(a) (1), (2),

(4) and (6) of the Executive Order. 3/

A hearing was held in the captioned matter on August 23, 1973,
in Los Angeles, California. All parties were represented by counsel
and afforded full opportunity to be heard, to examine and cross-
examine witnesses, and to introduce evidence bearing on the issues
involved herein. Subsequently, both parties filed briefs which have
been duly considered.

1/ The complaint in Case No. 72-3842, first filed on October 2, 1972,
was subsequently twice amended on unspecified dates in 1973. The
complaints in Case Nos. 72-3861 and 72-4128 were filed on October
11, 1972 and April 5, 1973, respectively.

The cases were consolidated for hearing by Orders dated May 18
and July 23, 1973. The Notice of Hearing was subsequently
amended by Order dated August 14, 1973.

Complainant's counsel, in post hearing brief, contends for

the first time that Respondent's failure to refer Sergeant Woods'
grievance to a hearing examiner, per Woods' request, constitutes
an independent violation of Sections 19(a) (1) and (6) of the
Executive Order. Inasmuch as the matter was not so alleged as a
violation in the consolidated complaint nor raised as a violation
and fully litigated during the hearing, I find and conclude that
the matter is not an issue before me, and make no legal conclusions
with respect to same. Moreover, while evidence bearing on Woods'
request and denial of same by Respondent was admitted at the
hearing, such evidence was directed solely to the reasons under-
lying Woods' warnings and subsequent discharge. At no time during
the hearing did complainant's counsel urge or indicate that such
evidence supported an independent 19(a) (1) and (6) finding. In
these circumstances, to now rely upon such evidence to establish
an independent 19(a) (1) and (6) violation of the Executive Order
by Respondent, without any advance notice, would constitute an
abuse of due process.
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Upon the basis of the entire record, including my observation
of the witnesses and their demeanor, and the relevant evidence adduced
at the hearing, I make the following, conclusions and recommendations:

Findings of Fact

Background

The National Guard employs various individuals in both civilian
and military capacities. Employment in the former requires member-
ship in the latter. Thus as will be discussed infra, absence of
membership in a particular National Guard unit disqualifies an indi-
vidual from employment in a civilian capacity from any work under the
auspicies of the particular National Guard unit. Additionally, the
chain of command in both the civilian and military aspects of the
various jobs involved appears to be identical, with the exceptions of
the job titles or rank of the individuals involved. Thus Warren Woods,
the alleged discriminatee herein, carried the rank of Sergeant in his
military capacity and the title of Section Chief, a non-supervisory
position for purposes of the Order, in his civilian capacity. It
further appears that the duties involved in both capacities, i.e.,
civilian and military, were highly integrated. Being assigned to
Battery A of the National Guard during the time the events leading up
to the instant despute took place, Woods was under the ultimate super-
vision of Captain Frank T. Poulalion, Battery Commander, Captain
Poulalion held the civilian and/or technician title of Battery Super-
visor. Below and above Captain Poulalion in the chain of command, in
both civilian and military capacities, were Lieutenant Neill and
Colonel Howard Christ, respectively. Colonel Christ held the titles
of Battalion Commander and Battalion Supervisor. The mission of
Battery A is to provide Air Defense Command with air defense weapons
(Nike Missiles) in the defense of attacking aircraft. To this end
the individuals employed therein, in both civilian and military
capacities, are responsible for the technical maintenance of the
military deployment of missiles. The Union is the exclusive bargain-
ing agent under the provisions of Executive Order 11491 "for all
employees of the 4th Missile Battalion, 251 Artillery" and party to
igggllective bargaining agreement with the Battalion dated July 19,

Warning of Unsatisfactory Performance.

On
Captain

July 23, 1972, Sergeant Woods was called into the office of
Poulalion and informed by him that he, Woods, was about to
be made the subject of an Article 15 disciplinary action for being
late to a Battery formation. Captain Poulalion further informed
Sergeant Woods that he was generally dissatisfied with his work
performance and that he, Poulalion, wanted him to take a voluntary
reduction with respect to his civilian employment as a technician
from NGW-11 to NGW-8. During the ensuing discussion, Poulalion
further informed Woods that if Woods would vouunarily accept the
reduction in grade that he, Poulalion, would then forego the Article
15 action. Poulalion also informed Woods that he, Poulalion, was

in a position to give him an unsatisfactory performance rating. The
meeting or discussion ended with Woods agreeing to consider the matter
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and report back his decision thereon later in the day. Subsequently,
Woods discussed the matter with Claude Edgren, First Vice President
of the Union, and it was decided that Woods should take the Article
15 rather than the downgrade and that the Union would file a
grievance on his behalf. Woods informed Poulalion of his decision on
the afternoon of July 23, 1972, and at a subsequent unspecified time
received the Article 15 disciplinary action for arriving late at the
reserve meeting.

Thereafter, on or about August 3, 1972, the Union initiated a
grievance on Woods behalf concerning the July 23, 1972, discussion
between Woods and Poulalion. By letter dated August 26, 1972, follow-
ing an investigation of the grievance, Captain Poulalion received a
formal written reprimand for "his injudicious actions" and "was
admonished to cease immediately and hereafter the equivocal practice

involving disciplinary or adverse actions against technician employees."

Three days after the issuance of the formal reprimand to Captain
Poulalion, on August 29, Lieutenant Neill, Launching Area Supervisor,
following consultation with Captain Poulalion, issued a Warning of
Unsatisfactory Performance to Woods. The Warning criticized Woods'
work performance and sick leave record. With respect to work perfor-
mance the Warning cited two specific deficiencies disclosed during a
July 22, 1972 inspection, i.e. dirty ram pressure probes and three
loose screws on a missile access door. As to alleged sick leave
abuse, the letter of warning stated that since September 1, 1971,
Woods had used sick leave on eight different occasions. 4/

According to Woods' uncontradicted testimony the deficiencies
cited in the Warning letter could occur at anytime and were not
necessarily the product of a previous dereliction of duty on his part
as Section Chief. Further, according to Woods' testimony, he was
attending training school at Fort McArthur during the entire week
preceding the July 22, 1972 inspection and was not at anytime during
such week at the Missile Site. During his absence from the Missile
Site, Woods' section was under the command and/or supervision of his
subordinate, Sergeant Chagolian.

With regard to Woods' alleged abuse of sick leave, the official
sick leave records of Woods indicated that he took a total of four
days sick leave during the first eight months of 1972, only one of
which occurred on a Monday following a weekend. However, as pointed
out by Captain Poulalion, due to the nature of the operation the em-
ployees do not necessarily work a Monday through Friday work week.
Thus on occasion employees might well work through a weekend and be
given two days off during the middle of a week in lieu of their
customary Saturday and Sunday off. According to Poulalion, whose
testimony in this regard was not controverted, one of Woods' sick
leave absences occurred on a Tuesday followed a Sunday and Monday
non-working weekend. Poulalion further testified to the fact that
Woods had been given an oral reprimand relative to the use of sick

4/ The parties stipulated that Sergeant Woods earns 13 days sick
leave for each 12 month period.
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leave in November of 1971, but that since such time his sick leave
record "improved somewhat." Poulalion further acknowledged that
there were probably other employees in his unit who had used more
than four days sick leave since January 1972.

Unilateral Change in Work Schedule

The collective bargaining agreement in effect between the Union
and the National Guard provides in Article VI, Section 2 as follows:

[Work] Schedule will be posted two weeks in advance,
but may have to be revised to meet requirements im-
posed by higher headquarters if necessitated by un-
foreseeable circumstances. Efforts will be made by
the Employer to avoid an undesirable inconvenience

to individuals as a result of rescheduling. Addition-
ally, changes, if made within one (1) week of the
effective date, will be brought to the attention of
the individual concerned by the Employer...

The record establishes that Claude Edgren, First Vice-President
of the Union, and Sergeant Woods were, according to a posted work
schedule, due to be off from work on Labor Day, September 4, 1972. 5/
It further appears that at least Edgren was also scheduled to be off
on Sunday September 3, 1972, the day preceding Labor Day. Pursuant
to such scheduling Edgren had planned a weekend excursion. However,
upon reporting for work on September 2, 1972, Edgren and Woods noticed
that the posted schedule had been changed without any prior notificat-
ion to them. The unilaterally revised schedule caused both employees
to work on Labor Day September 4, 1972.

Discharge of Sergeant Woods

Oon November 3, 1972, Sergeant Woods pleaded guilty in the
Municipal Court of the North Orange County Judicial District of the
State of California to driving on April 22, 1972 under the influence
of intoxicating liquor, a misdemeanor. The presiding judge fined
Woods $735, imposed and suspended a 30 day jail sentence and put him
on probation for one year. Subsequently, as will be noted infra,
upon motion by Woods' attorney, Woods' probation was terminated on
February 15, 1973. 6/

5/ The work schedule is normally posted two weeks in advance.

6/ The National Guard Rules $nd Regulations, Paragraph 13(d)
NGR 601-200 provides: "Members of the CAL ARNG who have been
convicted by Civil Court for other than a felony subsequent
to their last enlistment, may not extend their enlistments
unless a waiver of the offense is granted." According to the
record, the granting of a waiver is within the sole prerogative
of the commanding officer. In Woods' case, the waiver would
be up to Colonel Christ.



On December 7, 1972, Captain Poulalion, in accordance with
applicable regulations, submitted to the Commander, 4th Battalion,
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251st Air Defense Artillery, a Request for Disciplinary Action
against Woods. The request reads in pertinent part as follows:

* k%

On 27 November 1972, Warren Woods reported for duty
two hours late. He failed to notify the unit of the
reasons for his tardiness. Upon his reporting for
duty, Warren C. Woods stated to his supervisor, 1LT
Neill, that he had overslept. Due to a previous
record of tardiness, LT Neill found the excuse un-
acceptable and Warren C. Woods was charged two hours
leave without pay.

On 3 December 1972, Warren C. Woods was ordered to
report for duty at 0630 hours on 5 December 1972,

to supervise daily equipment checks in his missile
section in preparation for a scheduled Logistics
Readiness Evaluation conducted by Headquarters,

6th Region. He failed to notify the unit and sub-
sequently reported at 0900 hours when the evaluation
was in full progress. He failed to notify the unit
as required. Subsequent to this incident, Warren C.

Woods reported five minutes late for duty on 7 December

1972.

* k%

A letter of reprimand was given to Warren C. Woods
on 24 April 1972 detailing previous offenses of
habitual tardiness...

* k%

Request that a six day suspension be approved as
provided for in National Guard Regulations...

The individual has been informed of this violation
and is aware that disciplinary action may result
therefrom. 7/

On January 24, 1973, Woods was informed that a three day
suspension (rather than the six recommended) had been approved

because of his failure to report on time on November 27 and December

3, 1972.

He was further informed that the suspension was to be

effective February 14, 15, and 16, 1973.

7/ Inasmuch as the complainant did not in anyway attack the truth of
the matters stated in the aforequoted paragraphs of the December 7,
1972, letter, which was admitted into evidence without objection, I

find that the matters alleged therein occurred as stated.
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By letter dated February 2, 1973, Woods was informed by
Colonel Christ that his current enlistment in the National Guard
was to expire on Feburary 21, 1973, that due to his conviction for
drunken driving extension of his current enlistment would not be .
allowed without a waiver, that intiation of waiver was the prerogative
of Christ's office and that Christ had determined that a waiver "will
not be submitted." The letter went on to inform Woods that his
"continued membership in this battalion in a military status is
mandatory for retention as an Air Defense Technician."

By letter dated February 23, 1973, Sergeant Woods was informed
by Colonel Self, Technician Personnel Officer as follows:

This office has received official notice of your
loss of military membership in the California
Army National Guard effective 21 February 1973.
In accordance with existing regulations, this
will advise you that your technician employment,
therefore, will be terminated effective 27 March
1973.

In the interim, after being informed that Christ would not grant
him a waiver, Woods took steps to enlist in another National Guard
unit, namely the 351st Supply and Service Company. The Commander of
the 351st Supply and Service Company requested the necessary waiver
on February 22, 1973. The waiver was subsequently granted on March 7,
1973. Woods is currently a member of the 351st Supply and Service
Company but is not employed by such unit in a civilian capacity.

With respect to the denial of a waiver for Woods, Colonel Christ
credibly testified that he personally participated along with Captain
Poulalion in the decision to deny the waiver, that he had known Woods
for some ten years having directly supervised him when he was Woods'
Battery Commander, that he had been dissatisfied with Woods' perfor-
mance during such period and had gone so far as to transfer him on
two occasions to less sensitive jobs which Woods' also failed to
perform to Christ's satisfaction. Although Christ acknowledged
giving Woods satisfactory ratings during the period in which he was
under his ultimate command, Christ made it clear that such ratings
were at best marginal. Christ further pointed out that in view of
the nature of the work involved, i.e., the necessity to become
operational on short notice, the reliability of his men must be above
reproach. 1In this latter context he pointed out two occasions where
he had denied waivers to individuals under his command.

CONCLUSIONS

Warnings and denial of reenlistment

Section 1(a) of the Order provides that each employee falling
within its jurisdiction, i.e., executive branch of the Federal
Government, shall have the right to freely and without fear of penalty
or reprisal to form,join and assist a labor organization or to refrain
from such activity, and each employee shall be protected in the

exercise of such right. The Order further provides that any abridgement
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of the aforementioned rights shall constitute an unfair labor
practice within the meaning of Section 19(a) (1).

Once majority status is achieved by a labor organization, it is
deemed the exclusive bargaining representative of all the employees
in the unit and any benefits, etc., included in any subsequent collect-
ive bargaining contract flow to the employees since the union is at
all times acting as their agent. By virtue of the Order itself, as
amended, all collective bargaining contracts must contain a grievance
procedure, utilization of which, in matters other than application
and interpretation of the terms of the contract, is optional to the
employees involved.

Based upon the aforementioned provisions, among others, of the
Executive Order the Assistant Secretary has concluded that the filing
of a grievance falls within the rights generally enumerated in Section
1(a) of the Order and the abridgement of same constitutes an unfair
labor practice within the meaning of Section 19(a) (1). Department of
Defense, Arkansas National Guard A/SLMR No. 53; National Labor Relations

Board, Region 17, Footnote 3, A/SLMR No. 295. Accordingly, should it
be determined that the issuance of the August 29, 1972, warning letters
to Sergeant Woods and/or his subsequent denial of enlistment in the
National Guard and consequent loss of civilian employment were in

any way related to his action in filing a grievance or unfair labor
practice complaint, then a violation of the Order is established.

With respect to the warnings for alleged unsatisfactory work and
abuse of sick leave, I conclude, in agreement with the contention of
the Complainant, 8/ that such warnings were in fact motivated, at least
in part by Woods' action in filing a grievance. 1In reaching this con-
clusion I have relied primarily on the timing of the warnings, i.e.
within three days of the reprimand of Captain Poulalion the absence of
any substantial evidence indicating Woods' responsibility for the de-
ficiencies disclosed by the July 22nd inspection and the fact that
four absences (only two of which possibly occurred after a weekend) in
an eight month period, standing alone, do not, constitute an abuse of
sick leave.

8/ I find no merit to complainant's alternative contention that the
warning was motivated in part by Poulalion's union animus. 1In
this context I credit Poulalion's denial of same and note that the
record testimony concerning any remarks made by Poulalion with
respect to union membership were confined solely to statements of
his opinion relative to the wisdom of including in the unit any
individuals having subordinates under his command.
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Concerning the timing of the warnings, the record establishes
that Woods last utilized his sick leave during the 13th pay period,
i.e., June 11 through June 24, 1972, some two months prior to the
issuance of the warning for abuse of same. Additionally, no meaning-
ful explanation appears in the record for the delay in issuing the
sick leave warning or the warning relative to the alleged dereliction
of duty disclosed by the July 22nd inspection. The alleged derelict-
ion having occurred some thirty days earlier and at a time when Woods
had no authority over the company, being, pursuant to instructions,
in attendance at school during the entire week preceding the inspection.

Accordingly, in view of the foregoing and since the warnings do
not in any event withstand scrutiny, I find that the issuance of the
warnings to Sergeant Woods constituted a violation of Section 19(a) (1)
of the Order, being in reprisal for his actions in filing a grievance.

With respect to the denial of Woods' reenlistment and consequent
loss of civilian employment, a preponderance of the credited and
uncontested evidence supports the conclusion that such actions on be-
half of the Respondent were based solely on his work and/or attendance
record and unrelated to the grievance or unfair labor practice com-
plaint filed by the Union on Woods' behalf. 1In reaching this con-
clusion, I note that the Respondent's dissatisfaction with Woods job
performance predated the filing of the grievance. In fact, it was
the alternative offer of accepting a demotion rather than an Article
15 disciplinary action which gave rise to the grievance which underlies
this proceeding. With regard to Woods' attendance record, the letter
of December 7, 1972, the allegations of which are uncontested, cites
at least four instances where Woods reported for duty late. Three of
such instances occurred subsequent to the July altercation with Captain
Poulalion. Additionally, according to the testimony of Colonel Christ,
whom I find to be a most credible witness and who actively participated
in the decision to deny Woods' reenlistment, during the 10 years or so
that Woods had been under his command, Woods had failed to satisfactor-
ily perform his job, causing Colonel Christ on at least two occasions
to reassign him to other less critical jobs. Colonel Christ further
testified that unlike other Guard units, his unit is set up for "nuclear
capacity" and is expected to be operational within three hours notice.
In view of the critical nature of the command the men employed therein
must be highly dependable, a trait not evidenced by Woods.

In view of the foregoing and particularly the credited testimony
of Colonel Christ, I find insufficient evidence to sustain the Section
19(a) (1), (2) and (4) allegations of the complaint concerning the
denial of Woods' reenlistment and shall recommend that they be dismissed.

Unilateral Change in Work Schedule

According to the uncontested testimony of Woods and Edgren some-
time during the week of August 28, 1972, the work schedule, which had
been posted in accordance with Article VI, Section 2, of the collective
bargaining agreement in effect between the Union and Respondent, was
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unilaterally changed by Respondent's agents without any prior
consultation with, or notice to, the affected employees. There is
no contention by Respondent that the change was not a violation of
the contractual provision or fell within the exception thereto, i.e.
"unforseeable circumstances."

In Veterans Administration Hospital, Charleston, South Carolina,

A/SLMR No. 87, a case involving similar if not identical circumstances,

the Assistant Secretary concluded that such action by a Respondent
constituted independent violations of Sections 19(a) (1) and (6) of
the Order. 1In affirming the Administrative Law Judge's decision, the
Assistant Secretary stated in pertinent part as follows:

The obligation of an agency or activity to consult,
confer and negotiate with an exclusive representative
and the privilege of such representative to negotiate
a binding agreement would become meaningless if a party
to such relationship was free to make unilateral
changes in the agreement negotiated. Every dispute
which arises as to interpretation or application of

a provision of a negotiated agreement does not
necessarily constitute a 19(a) (6) or 19(b) (6)
violation simply because one party accuses the other
of violating such agreement. However, where, without
prior negotiations, a party initiates a course of
action which clearly contravenes the agreed upon
terms of its negotiated agreement...the bargaining
requirements of the Order have been violated.

The Assistant Secretary went on to conclude that the Respondent
not only violated 19(a) (6) but also 19(a) (1) since its action had
the effect of evidencing to employees that it could act unilaterally
with respect to negotiated terms and conditions of employment with
regard to their exclusive representative.

Inasmuch as the Assistant Secretary's comments and conclusions
are equally applicable to the facts disclosed herein and since there
is no contention that the unilateral change in the work schedule was
in any way based upon contractual interpretation, I find that the
Respondent by unilaterally changing an agreed upon term of employment
violated Sections 19(a) (1) and (6) of the Order.

RECOMMENDATIONS

Having found that Respondent has engaged in certain conduct
prohibited by Sections 19(a) (1) and (6) of the Executive Order 11491,
as amended, I recommend that the Assistant Secretary adopt the follow-
ing order designed to effectuate the policies of the Order. I also
recommend that the Sections 19(a) (1), (2) and (4) allegations with
respetctto Sergeant Woods' denial of reenlistment and subsequent dis-
charge be dismissed.
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RECOMMENDED ORDER

Pursuant to Section 6(b) of Executive Order 11491, as amended,
and Section 203.25(b) of the Regulations, the Assistant Secretary of
Labor for Labor-Management Relations hereby orders that the California
National Guard, State Military Forces, Sacramento, California, shall:

1. Cease and desist from:

(a) Taking reprisals against any of its employees
who have utilized their rights under the
Executive Order to file a grievance.

(b) Unilaterally changing the scheduling of the
days off of its employees in violation of
Article VI, Section 2 of its Collective
Bargaining Agreement or any other terms and
conditions of employment without consulting,
conferring or negotiating with Local R-12-123,
National Association of Government Employees.

(c) Interfering, with, restraining or coercing
employees by unilaterally changing their
terms and conditions of employment without
consulting, conferring or negotiating with
their exclusive bargaining representative.

(d) In any like or related manner interfering
with, restraining, or coercing its employees
in the exercise of rights assured by Section
(1) (a) of Executive Order 11491, as amended.

2. Take the following affirmative action in order to effectuate
the purposes and provisions of the Order:

(a) Remove or expunge any reference to the
August 29, warning letters issued to
Sergeant Woods from its files and submit
to Sergeant Woods a written acknowledgement
of same.

(b) Observe and adhere to all provisions of the
collective bargaining contract in effect
between the National Guard and Local R-12-123,
National Association of Government Employees
and consult, confer and negotiate in good
faith with Local R-12-123, National Association
of Government Employees with respect to any
change in terms and conditions of employment.

(c) Post at its facilities for "A" Battery, 4th
Missile Battalion, 25l1st Artillery Division,
Stanton, California, copies of the attached
notice marked "Appendix" on forms to be

furnished by the Assistant Secretary of Labor
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for Labor-Management Relations. Upon

receipt of such forms, they shall be signed

by the Commanding Officer and they shall be
posted and maintained by him for 60 consecutive
days thereafter, in conspicuous places, in-
cluding all places where notices to employees
are customarily posted. The Commanding Officer
shall take resonable steps to insure that such
notices are not altered or defaced or covered
by any other material.

Pursuant to Section 203.26 of the Regulations,
notify the Assistant Secretary in writting within
20 days from date of this Order as to what steps
have been taken to comply therewith.

%J—&iﬁ

BURTON S. STERNBURG
Administrative Law Judge

Dated at Washington, D.C.

October 24,

1973

APPENDIX
NOTICE T O ALL EMPLOYEES
PURSUANT TO

A DECISION AND ORDER OF THE
ASSISTANT SECRETARY OF LABOR FOR LABOR-MANAGEMENT RELATIONS

and in order to effectuate the policies of

EXECUTIVE ORDER 11491, LABOR-MANAGEMENT RELATIONS IN THE FEDERAL SERVICE
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We hereby notify our employees that:

WE WILL NOT take reprisals against any employees who utilize
their rights under the Executive Order to file a grievance.

WE WILL NOT unilaterally change the scheduling of the days
off of our employees in violation of Article VI, Section 2 of the
Collective Bargaining Agreement or any other terms and conditions
of employment without consulting, conferring or negotiating with
Local R-12-123, National Association of Government Employees.

WE WILL NOT in any like or related manner interfer with,
restrain, or coerce our employees in the exercise of their rights
assured by the Executive Order.

WE WILL remove or expundge any reference to the August 29, 1972,
warning letters issued to Sergeant Warren Woods from our files and
submit to Sergeant Warren Woods a written acknowledgement of same.

WE WILL observe and adhere to all provisions of the collective
bargaining agreement in effect between the National Guard and Local
R-12-123, National Association of Government Employees and consult,
confer and negotiate in good faith with such organization with
respect to any change in terms and conditions of employment.

(Agency or Activity)

Dated: By

(Signature)



This Notice must remain posted for 60 consecutive days from
the date of posting, and must not be altered, defaced, or covered
by any other material.

If employees have any questions concerning this Notice or
compliance with its provisions, they may communicate directly
with the Regional Administrator of the Labor-Management Services
Administration, United States Department of Labor, whose address
is: Room 9061 Federal Office Building, 450 Golden Gate Avenue,
San Francisco, California 94102.

February 5, 1974

UNITED STATES DEPARTMENT OF LABOR
ASSISTANT SECRETARY FOR LABOR-MANAGEMENT RELATIONS
SUMMARY OF DECISION ON OBJECTIONS AND DIRECTION OF SECOND ELECTION
OF THE ASSISTANT SECRETARY
PURSUANT TO SECTION 6 OF EXECUTIVE ORDER 11491, AS AMENDED

ANTILLES CONSOLIDATED SCHOOLS,
ROOSEVELT ROADS,

CEIBA, PUERTO RICO

A/SILMR No. 349

The subject case involved objections to an election filed by the
Petitioner, Division Industrial, Technica Y Professional de la National
Maritime Union, AFL-CIO, alleging that statements made to eligible voters
by a supervisor of the Activity constituted objectionable conduct which
warranted setting aside the election and conducting a second election.

The Assistant Secretary found, in agreement with the Administrative
Law Judge, that the election should be set aside. Thus, the Assistant
Secretary concluded, in agreement with the Administrative Law Judge, that
certain pre-election conduct of a supervisor of non-unit employees with
respect to a unit employee improperly affected the results of the election.
Moreover, contrary to the Administrative Law Judge, the Assistant Secretary
concluded that statements made by the same supervisor to another unit
employee on the day prior to the election, - that the Union was unnecessary,
was for lazy people, and implying that the employee should not vote for it, -
in the context of posting the notice of election, also constituted objectionable
conduct which warranted setting the election aside. In this regard, the
Assistant Secretary noted that it is clearly established policy, as
reflected in the preamble and Section 1(a) of the Order, that agency or
activity management must maintain a posture of neutrality in any repre-
sentation election campaign.

Accordingly, the Assistant Secretary ordered that the election herein
be set aside and he directed that a second election be conducted.
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A/SIMR No, 349
UNITED STATES DEPARTMENT OF LABOR

BEFORE THE ASSISTANT SECRETARY FOR LABOR-MANAGEMENT RELATIONS

ANTILLES CONSOLIDATED SCHOOLS,
ROOSEVELT ROADS,
CEIBA, PUERTO RICO

Activity
and Case No. 37-I193(RO)

DIVISION INDUSTRIAL,
TECHNICA Y PROFESSIONAL
de la NATIONAL MARITIME UNION, AFL-CIO

Petitioner

DECISION ON OBJECTIONS
AND
DIRECTION OF SECOND ELECTION

On November 27, 1973, Administrative Law Judge Milton Kramer
issued his Report and Recommendation in the above-entitled proceeding,
concluding that the election in the subject case be set aside and a
new election ordered.

The Assistant Secretary has reviewed the rulings of the Administrative
Law Judge made at the hearing and finds that no prejudicial error was
committed. The rulings are hereby affirmed. Upon consideration of the
Administrative Law Judge's Report and Recommendation and the entire
record in the subject case, and noting particularly that no exceptions
were filed to the Report and Recommendation, I hereby adopt the findings,
conclusions and recommendations of the Administrative Law Judge, to the
extent consistent herewith,

In agreement with the Administrative Law Judge, I find that the
pre-election conduct of William Garcia, a supervisor of non-unit
employees, with respect to a unit employee, Andres Serrano Medina,
improperly affected the results of the election held on March 28, 1973,
and warranted setting the election aside and the direction of a second
election, Further, I find, contrary to the Administrative Law Judge,
that the statements made by Garcia to another unit employee, Anastasio
Velasquez Santos, on the day before the election and in the context of
Garcia's posting of the notice of election, were improper and warranted
the setting aside of the election. In this regard, the Administrative
Law Judge found that Garcia told Velasquez that the Union was unnecessary,

that it was for lazy people, and he implied that Velasquez should not
vote for the Union, While the Order does not expressly prohibit an
agency or activity from engaging in a "vote no' campaign, it is clearly
established policy, as reflected in the preamble of the Order and in
Section 1(a), that agency or activity management must maintain a posture
of neutrality in any representation election campaign, 1/ Under these
circumstances, and noting also the timing of Garcia's conduct and the
fact that it occurred in the context of his posting of the notice of
election, I find that Garcia's statements to Velasquez also improperly
affected the results of the election. 2/

Accordingly, the election conducted on March 28, 1973, is hereby
set aside and a second election will be conducted as directed below.

DIRECTION OF SECOND ELECTION

IT IS HEREBY DIRECTED that a second election be conducted, as early
as possible, but not later than sixty (60) days from the date below, in
the unit set forth in the Agreement for Consent or Directed Election
approved on March 16, 1973, The appropriate Area Administrator shall
supervise the election subject to the Assistant Secretary's Regulatioms.
Eligible to vote are those in the unit who were employed during the
payroll period immediately preceeding the date below, including employees
who did not work during the period because they were out ill, or on
vacation or on furlough, including those in the military service who
appear in person at the polls, Ineligible to vote are employees who
quit or were discharged for cause since the designated payroll period
and who have not been rehired or reinstated before the election date.

Dated, Washington, D.C,

February 5, 1974 Q

Paul Jf Fasser, Jr/, . Assistant Secretary of
Labor for Labor-Management Relations

1/ See, in this regard, Charleston Naval Shipyard, A/SLMR No. 1, at
footnote 17; and also Robert E, Hampton, Chairman, Federal Labor Relations
Council, "Federal Labor-Management Relations: A Program in Evolutionm,"
21 Catholic University Law Review 493, at 502.

2/ The fact that Velasquez subsequently voted for the Petitioner was
not considered to require a contrary result,
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U.S. DEPARTMENT OF LABOR

Orrice or ADMINISTRATIVE Law JuncEs
WASHINGTON, D.C. 20210
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In the Matter of

ANTILLES CONSOLIDATED SCHOOLS, :
ROOSEVELT ROADS, CEIBA, PUERTO RICO :
Activity :

and :Case No. 37-1193(RO)
DIVISION INDUSTRIAL, TECNICA Y PROFESIONAL :
de la NATIONAL MARITIME UNION, AFL-CIO :

Petitioner :

Eddie Gaud Caraballo
Ave. F.D. Roosevelt 1252 Altos
Esquina Ave. de Diego
Puerto Neuvo, Puerto Rico
For the Petitioner

Carl J. Engebretson
Superintendent of Schools
Antilles Consolidated Schools
Fort Buchanan
Ceiba, Puerto Rico
For the Activity

Before: MILTON KRAMER
Administrative Law Judge

REPORT AND RECOMMENDATION

Statement of the Case

Pursuant to an agreement for a consent election, an
election by secret ballot was conducted on the premises of
the Activity on March 28, 1973. The unit for which the
election was held was the non-supervisory employees of the
cafeterias in the elementary and high schools at the Naval
Base at Roosevelt Roads, Ceiba, Puerto Rico. There was no
incumbent representative, and no intervenor. The vote was
five for the Petitioner and six against exclusive recognition.

Timely objections to the election were filed by Petition-
er. The first Objection was that William Garcia, a supervisor,
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campaigned prior to the election and put pressure on the
employees to vote against representation. The second Objec-
tion was a contention that a supervisor had been permitted to
vote although not included in the unit. The Assistant Regional
Director concluded that the second Objection was a challenge
of a vote which challenge was not timely made, and dismissed
that Objection. No appeal was taken from that dismissal. He
found that the first Objection raised a relevant issue of fact
and law which may have affected the results of the election
and issued a Notice of Hearing on that Objection. The Notice
was issued July 20, 1973 for a hearing to be held September 5,
1973.

The hearing was held September 5, 1973. The Petitioner
was represented by Counsel and the Activity was represented
by its Superintendent of Schools. Both sides were afforded
opportunity to examine and cross-examine witnesses, introduce
other evidence, make closing arguments, and file briefs. The
Petitioner filed a brief on October 10, 1973. The Activity
did not file a brief.

Positions of the Parties

The Petitioner contends that William Garcia was a super-
visor (although not a supervisor of the employees involved),
and made threats and other statements in an effort to induce
the employees in the unit to vote against exclusive represen-
tation, and in fact did induce at least one employee to vote
against exclusive recognition because of fear of retaliation
if recognition were achieved.

The Activity takes the position that the election was
valid, that it made every effort to provide an environment
that would afford a free election, but is unconcerned with
whether the election is held to have been valid or invalid.

Facts

The cafeterias in the two schools of the Activity operate
with unappropriated funds, deriving their funds from the revenues
from the operation of the cafeterias. It is the only operation
of the Activity that operates with unappropriated funds. The
two schools are in different buildings.

When the election was ordered, the Area Administrator sent
notices of the election to be posted where the employees in-
volved worked. These notices were in English. When the
principal of the elementary school, Gerard J. Hooley, received
the notices for the elementary school the day before the elec-
tion, he gave William Garcia copies to be posted at three
places in the elementary school where they were likely to be
seen (including the cafeteria and the front door of the school).
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He also told Garcia to read a copy of the notice to the employ-
ees of the elementary school cafeteria and to ask them to
initial a copy of the notice to signify that they had seen it
or had it read to them. There is no probative or significant
evidence in the record concerning the posting or other use of
the notices in the high school.

Garcia had no supervisory or any other authority over the
cafeteria employees. He was the supervisor of the janitors
in the elementary school. His job classification was "Janitor
Leader."

Three of the cafeteria employees were not conversant in
English. Garcia translated the notice to them, and engaged
in some conversation with them. There were five employees in
the elementary school cafeteria. He received the initials of
all the employees. This was shortly before 11:00 a.m. at
which time the employees started work. All this, including
the reading, translating, engajing in conversation, and ob-
taining the initials, lasted about three minutes, and took
place in the kitchen the day before the election. The nature
of the conversations between Garcia and those employees is one
of the two critical issues in the case.

Garcia testified that his conversation with the employees
was only casual conversation.

Only one of the employees in the elementary school cafe-
teria testified, Anastasio Velasquez Santos. He testified
that Garcia engaged in a private conversation with him in a
conversational, non-belligerent way, exchanging ideas about
having a union. He testified, and I find, that Garcia stated
that the union was unnecessary and was for lazy people, and
implied that Velasquez should vote against the union.
nevertheless voted for the union. 1/ Velasquez did not testify
that Garcia made or implied threats of any kind.

1/ The transcript at this point in the testimony (page 41)

is quite unclear on whether Velasquez testified that he voted
for the union. But I have a distinct recollection that he so
testified. Velasquez testified through an interpreter who,
while bilingual, was not an experienced simultaneous inter-
preter. At page 74 of the transcript, in a discussion with
union counsel (incorrectly reported as counsel talking) I
stated that Velasquez had testified he had voted for the union,
and nobody suggested otherwise. The transcript is corrected to
change the words "will live" on the fourth line on page 41 to
"voted", and on page 73 the words "Mr. Gaud" on the sixth from
the bottom line are changed to "Judge Kramer".

Velasquez
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The only other witness who testified about the conduct of
Garcia was Andres Serrano Medina. Serrano was an employee in
the high school cafeteria. Garcia had had nothing to do with
posting the notice of election or otherwise apprising the
employees of the high school cafeteria of the election.
Although Garcia was a supervisor of the Activity's janitors
in the elementary school, he had no supervisory or other
authority over Serrano or his coworkers in the high school
or any other employee in the high school. Garcia and Serrano
were cousins. Serrano testified that Garcia came by the day
before the election and spoke against having a union. Serrano
felt intimidated by what Garcia said; he was afraid that if
the union won the election, complaints against the employees
might be made and they would lose their jobs. He did not know
what kind of complaints might be made or to whom they might
be made. He had been employed at the cafeteria for twelve
years, and his father a year longer.
representation, although he knew there was no interrelation
between the authority over his work and Garcia's work.

Discussion and Conclusions

This case turns on two issues, whether the election was
rendered invalid either because of Garcia's conduct when he
went to the elementary school cafeteria to post the notice of
election and read it to those who could not read English, or
because of his conversation the same day with his cousin,
Serrano, who was an employee in the unit at the high- school
cafeteria.

Garcia went to the elementary school cafeteria and posted
the notice, read a copy in translation to the three employees
who could not read English, and obtained the initials of all
five employees in that part of the unit indicating they had
read the notice or had had it read to them, and engaged in
some conversation with them. All this consumed about three
minutes. The five employees knew that he was a janitor in
the building; he was the lead janitor with supervisory auth-
ority over the other three janitors.

The record shows only his conversation with Velasquez at
that place. What he said to Velasquez, out of the hearing of
the other employees in that cafeteria, was, as it appears in
translation:

"...he spoke against the union. What he spoke,
and how he expressed, he said the following words:
that the union was not necessary, that that was to
maintain or to have lazy people.

"And then, his way of expressing himself, he wanted
to, he insinuated that we, that we should vote
against the Union."

He therefore voted against
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Garcia was not told by Hooley, the elementary school
principal, to engage in any discussion. Although he was a
supervisor, he was not a supervisor of the employees involved.
He was acting as an emissary of the principal to post and read
the notice of election, and so conceivably may have been con-
sidered a representative of the principal for some purposes.
But what he said was merely an expression of his views, and
did not purport to be an official position of anybody. The
language was not intimidating language, nor did it intimidate;
Velasquez voted for the union. It contained no threats or
promises, and I conclude it was no impediment to the free and
untrammelled expression of the employees' choice. Although
the goal in conducting elections is that the employees' choice
of a representative be determined under the antiseptic condi-
tions of a meticulously conducted laboratory experiment, 2/

a single, ineffectual deviation from perfection is insufficient
to warrant setting aside an election. 3/

The incident involving Serrano was of a different nature,
and requires setting aside the election. I make no presump-
tion that Garcia's conversation with Velasquez at the elemen-~
tary school became known at the high school or its effect if
it did become known. My conclusion is based on what he did
at the high school although he had no function to perform there
concerning the election.

The same day as the incident with Velasquez at the elemen-
tary school, Garcia went to the high school and discussed the
next day's election there. There is no evidence of what he
said to others than Serrano, but there is direct evidence of
what he said to Serrano and its effect.

Garcia's conversation with his cousin Serrano was in a
soft, conversational tone. But what he said frightened
Serrano. He spoke against the union or, as Serrano described
it, "doing politics" against the union. Serrano knew that
Garcia had no jurisdiction over him and that his jurisdiction
was limited to the janitors at the elementary school. But he
knew that Garcia was a supervisor, and became afraid that if
he voted for the union his cousin would make complaints of an
unspecified nature, to unspecified people, perhaps to Serrano's
supervisor, and that as a result Serrano might lose his job.
Serrano had been working in the high school cafeteria about
twelve years, and had a wife and children to support. Because
of his fear of what Garcia might say to Serrano's supervisor

2/ Cf. Norfolk Naval Shipyard, A/SLMR No. 31 (1971) and
General Shoe Corporation, 77 NLRB 124 (1948).

3/ Portsmouth Naval Shipyard, A/SLMR No. 241 (1973).
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if the union won the election, Serrano voted "with fear” and
voted against representation.

While we do not know the exact words of Garcia's state-
ments to Serrano, we do know their effect and that that
effect was based in part on Garcia having the status of a
supervisor working for the same employer. The fact that
Garcia had no official function to perform at the high school
does not nullify the fact that he was a supervisor of the
Activity and intimidated Serrano. What Garcia said was not
merely a personal expression of his views, as was the instance
of his conversation with Velasquez, which might be privileged.
It was intimidating, and especially in an election like this
one, where a swing of one vote would have produced the opposite
result, must be held fatal to sustaining the validity of the
election.

This case does not involve the question whether the
importance of the purity of the conduct of elections trans-
cends the importance of ascertaining the untrammeled choice
of the majority of the members of the unit, and the concomit-
ant question whether if the former is sullied the election
should be set aside even if the latter is free of taint. Here
it was the latter that was impeded by the statements of one
who bore at least some of the indicia of management, enough
to frighten Serrano. That those responsible for the formula-
tion of managerial policy and its fulfillment were not to be
blamed does not detract from the harm that was done.

I recommend that the election be set aside and a new elec-

tion ordered.

MILTON KRAMER
Administrative Law Judge

Dated: November 27, 1973

Washington, D.C.



February 5, 1974

UNITED STATES DEPARTMENT OF LABOR
ASSISTANT SECRETARY FOR LABOR-MANAGEMENT RELATIONS
SUMMARY OF DECISION AND ORDER OF THE ASSISTANT SECRETARY
PURSUANT TO SECTION 6 OF EXECUTIVE ORDER 11491, AS AMENDED

DEPARTMENT OF THE AIR FORCE,

4392 AEROSPACE SUPPORT GROUP,
VANDENBERG AIR FORCE BASE, CALIFORNIA
A/SLMR No. 350

This case involves an unfair labor practice complaint filed
against the Department of the Air Force, 4392 Aerospace Support Group,
Vandenberg Air Force Base (Respondent), by the National Federation of
Federal Employees, Local 1001, Professional Division (NFFE), alleging
essentially that the Respondent violated Section 19(a)(l), (2), (5),
and (6) of Executive Order 11491, as amended, by its conduct in con-
nection with two meetings. At these meetings, the Respondent explained
personnel policies and practices which would govern a forthcoming reduction-
in-force (RIF), and it announced the number of positions which would be
affected. Although officials of the Complainant attended the meetings,
they were not publicly recognized in that capacity.

The Administrative Law Judge noted that the gravamen of the complaint
was that the Respondent had refused to consult and confer concerning the
manner in which the RIF would be effectuated, that it did not recognize
officials of the Complainant at the meetings, and that it did not mention
the availability of the Complainant for assistance to the employees in
derogation of the Complainant's representative status.

It was stipulated by the parties that the only improper conduct
complained of occurred at the two meetings involved. In this regard,
however, the Administrative Law Judge was of the view that it was necessary
to consider the events which preceded the meetings in order to make a
determination. He found, among other things, that the proposed procedures
for implementing the RIF had been the subject of prior discussions with
the Complainant and that, at the time of the two meetings, the Respondent
had not formulated its final plans for carrying out the RIF, and the
precise positions to be affected had not been completely identified.
Administrative Law Judge found that the Respondent's dealings with the
Complainant prior to the meetings belied any contention that the failure
of the Respondent to acknowledge publicly the representatives of the
Complainant at the meetings constituted a failure to accord appropriate
recognition to the Complainant. In this respect, the Administrative Law
Judge noted that there was no request by the Complainant's representatives
for any type of consultation during the two meetings.

The

Based on the above circumstances, the Administrative Law Judge
concluded that the Respondent had not violated Section 19(a)(5) and (6)
of the Order nor had it engaged in conduct which tended to discourage
membership in the Complainant in violation of Section 19(a)(2). Further,
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he concluded that the Respondent had not engaged in conduct which inter-
fered with, restrained, or coerced any employee in the exercise of rights
assured by the Order in violation of Section 19(a)(l). Accordingly, he
recommended that the complaint be dismissed in its entirety.

Upon consideration of the Administrative Law Judge's Report and
Recommendations and the entire record in the matter, and noting
particularly that no exceptions were filed, the Assistant Secretary adopted
the Administrative Law Judge's findings, conclusions and recommendations
and ordered that the complaint be dismissed in its entirety.



A/SLMR No. 350
UNITED STATES DEPARTMENT OF LABOR

BEFORE THE ASSISTANT SECRETARY FOR LABOR-MANAGEMENT RELATIONS

DEPARTMENT OF THE AIR FORCE,
4392 AEROSPACE SUPPORT GROUP,
VANDENBERG AIR FORCE BASE, CALIFORNIA

Respondent

and Case No. 72-3689
NATIONAL FEDERATION OF FEDERAL

EMPLOYEES, LOCAL 1001,

PROFESSIONAL DIVISION, VANDENBERG

AIR FORCE BASE, CALIFORNIA

Complainant

DECISION AND ORDER

On October 16, 1973, Administrative Law Judge Gordon J. Myatt
issued his Report and Recommendations in the above-entitled proceeding,
finding that the Respondent had not engaged in the unfair labor practices
alleged in the complaint, and recommending that the complaint be dismissed
in its entirety. No exceptions were filed to the Administrative Law
Judge's Report and Recommendations.

The Assistant Secretary has reviewed the rulings of the Administrative
Law Judge made at the hearing and finds that no prejudicial error was
committed., The rulings are hereby affirmed. Upon consideration of the
Administrative Law Judge's Report and Recommendations and the entire
record in the subject case, and noting particularly that no exceptions
were filed, 1/ I hereby adopt the findings, conclusions and recommendations
of the Administrative Law Judge.

ORDER

IT IS HEREBY ORDERED that the complaint in Case No. 72-3689 be, and
it hereby is, dismissed.

Dated, Washington, D.C.
February 5, 1974

Assistant Secretary of
Labor for Labor-Management Relations

1/ Although the Complainant requested and was granted an extension of
time in which to file exceptions to the Administrative Law Judge's
Report and Recommendations, it failed to do so.
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UNITED STATES DEPARTMENY Ur wuLApUR
BEFORE THE ASSISTANT SECRETARY FOR LABOR-MANAGEMENT RELATIONS
OFFICE OF ADMINISTRATIVE LAW JUDGES

DEPARTMENT OF THE AIR FORCE )
4392 AEROSPACE SUPPORT GROUP
VANDENBERG AIR FORCE BASE, CALIFORNIA )
Respondent
and CASE NO. 72-3689

NATIONAL FEDERATION OF FEDERAL EMPLOYEES

LOCAL 1001, PROFESSIONAL DIVISION

VANDENBERG AIR FORCE BASE, CALIFORNIA
Complainant )

Appearances:

Mr. Homer R. Hoisington, Regional Business
Rialto, California.
and
Ms. Marie Brogan, President of Local 1001,
Lompoc, California
For the Complainant

Agent

Nolan D. Sklute, Capt., United States Air Force
Office of the Judge Advocate General
Washington, D. C.
and
Frank Sgrague, Office of the Staff Judge Advocate
Vandenberg Air Force Base, California
For the Respondent

REPORT AND RECOMMENDATIONS

Statement of the Case

GORDON J. MYATT, Administrative Law Judge: Pursuant to
a complaint and an amended complaint filed on June 5, 1972, 1/
under Executive Order 11491, as amended, by National Federatlon
of Federal Employees, Local 1001, Profe551ona1 Division (here-
inafter called the Union or Complalnant), against Department of
the Air Force, 4392 Aerospace Support Group, Vandenberg Air
Force Base (hereinafter called the Respondent Activity) a
Notice of Hearing on Complaint was issued by the Regional
Administrator for the San Francisco Region on February 26,
1973. The Complaint alleged, among other things, that the

1/ Unless otherwise indicated, all dates herein refer to the
year 1972.
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Respondent Activity engaged in violations of Sections 19(a) (1),
(2), (5) and (6) of the Executive Order.

A hearing was held in this matter on May 1, 1973 in Santa
Maria, California. All parties were represented and afforded
full opportunity to be heard and to introduce relevant evidence
on the issues involved. Briefs were filed by the parties and
they were duly considered by me in arriving at my determination
in this matter.

Upon the entire record herein, including my observation of
the witnesses and their demeanor, and upon the relevant evidence
adduced at the hearing, I make the following findings, conclu-
sions, and recommendations:

Findings of Fact

A. Background Facts

The Complainant, Local 1001 of the National Federation of
Federal Employees, became the exclusive representative of the
professional employees at Vandenberg Air Force Base following
an election held on December 9, 1971. The unit for which the
Union held exclusive recognition was "all professional employees
of Vandenberg Air Force Base, California, the Department of the
Air Force, serviced by the Air Force Base Civilian Personnel
Office; excluding non-professional employees, managers, super-
visors, guards, and persons performing Federal personnel work
and other than a purely clerical capacity." 2/

Sometime in early January, 1972, it became known that a
reduction-in-force (RIF) was contemplated among the civilian
personnel at the Air Force Base. This anticipated reduction-
in-force resulted in a number of meetings between representa-
tives of the Union and management officials over a period of
several months leading up to the events which are the subject
of the Complaint herein.

B. The Events Prior to the Meeting of March 24, 1972

On January 27, a meeting was arranged by Gottfredson of the
Civilian Personnel Office with Union officials. Public announce-
ment of the pending reduction-in-force had been made to the
general work force and, in addition, a proposed reorganization
of a major component employing professionals at the installation
had been announced. The meeting was called by management in
order to discuss the matter in which the proposed reduction
would be conducted.

2/ The Union also represented the non-professional employees
on the base. A Vice-President of the Union, Frank O'Neill, had
the specific responsibility for representing the professional
bargaining unit. Another Vice-President, Leroy Grantski, was
in charge of the non-professional unit, and Ms. Marie Brogan
was the President of the Local.
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O'Neill 3/ and three other members of the professional unit
attended on behalf of the Union. The parties generally dis-
cussed the manner in which the reduction-in-force was to be
conducted. They also attempted to define the terms "competitive
area", "competitive levels", and what the "bumping rights" of
employees would be in the RIF situation. The Union representa-
tives were given copies of Air Force Regulations which set out
the procedures to be followed in conducting a RIF. The Union
also had copies of the Federal Personnel Manual which dealt
with the procedures to be followed in RIF situations.

There is evidence of subsequent meetings between the Base
officials and the Union regarding the pending reduction in the
work force at the Space and Missile Test Center (SAMTEC).
Colonel Keefer, Executive Officer and Chief of Staff to General
Lowe, the SAMTEC Commander, met with O'Neill and Brogan on
February 17. The Union representatives asked for the specific
number of positions to be affected by the proposed reduction
and were told that the Activity did not have that kind of in-
formation at the present time. Keefer reiterated the desire
of General Lowe to get as much information regarding the RIF
to the employees as quickly as it became available. 4/ Keefer
also told the union representatives that because of the General's
intent to inform the employees about the numbers affected as
quickly as possible, there might be a "short lead time" between
providing the information to the Union and informing the general
work force. He indicated that it might occur the day before or
the actual morning of the release of the information generally.

There is indication that there were subsequent meetings
between representatives of the Respondent Activity and the

3/ At the time of the hearing O'Neill was on a tour of duty

in Canton Island in the South Pacific. When the Civilian Person-
nel Office learned of his assignment, they immediately got in
touch with him and offered to arrange to have him flown in for
the hearing. He deemed this unnecessary as the Union's interest
would be adequately represented by Brogan. Accordingly, I do not
draw any adverse inferences from the absence of this witness;
either against the Complainant or the Respondent Activity.

4/ Consistent with his intentions to inform the employees as
quickly as possible about the RIF, the Base Commander circulated
a letter to the employees prior to the meeting on February 17,
stating that it would be his policy to release the information to
all employees as quickly as possible. The representatives of the
Union had been shown a copy of the letter for comments prior to
its circulation. Although the General had signed the letter and
was out of town at the time, his deputy was authorized to incorpo-
rate any changes that the Union suggested.
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Union officials regarding this same matter. The record does
not, however, indicate the exact date of these meetings, but
it does reflect that the officials of the Activity still did
not have the knowledge of the specific number of positions
that would be affected by the RIF. This information was
classified by the Air Force Headquarters in Washington, D. C.,
and had not been cleared for release.

On March 23, the Department of Defense announced to
Congress the proposed number of positions that would be affect-
ed by the reduction in personnel at SAMTEC. The number given
was 92. Nathan Wolkimer, National President of the Union, wired
Brogan relaying the information to her. The information was
also picked up by the local Press media and announced in the
Lompoc area where the Air Force Base was located. At the time
that DOD made its announcement to Congress, Air Force Head-
quarters issued orders to the Commander of SAMTEC authorizing
him to declassify the information regarding the RIF at 6:00 a.m.
on March 24.

C. The Events of March 24, 1972

On March 24, shortly after she arrived at work, Brogan
received a call from Keefer at approximately 9:00 a.m. asking
her to attend a meeting for Union officials regarding the RIF.
This meeting was to take place before a meeting between the
Base officials and the general work force at 10:00 a.m. 5/
Brogan told Keefer she didn't see much sense in attending a
meeting prior to the general meeting at 10:00 a.m. because it
would take her 15 minutes to get to his office and there would
not be sufficient time to go into details about the subject
matter. She also indicated she had prior knowledge about the
number of positions affected because of the Wolkimer wire and
announcements in the local media.

Keefer also contacted Grantski requesting that he attend
the earlier meeting. Grantski likewise refused because of
the lack of time to get to the building where Keefer was locat-
ed. and return for the 10:00 a.m. meeting. As a consequence,
there was never a meeting between the Union representatives
and the officials of the Respondent Activity after the declas-
sification of the RIF information and prior to the general
meetings on March 24.

5/ The Respondent's officials had scheduled two meetings to
be conducted with the employees; one at 10:00 a.m. and the
other at 11:00 a.m. This was apparently done to insure that
all of the employees would be able to attend.
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The presentation was given at the 10:00 a.m. meeting by
General Lowe, the SAMTEC Commander, and Allan Coleman, the
Civilian Personnel Officer. 6/ Brogan, O'Neill, and Grantski
attended the meeting along with the rest of the employees.

They were not introduced by the officials of the Activity as
representatives of the Union nor was there any acknowledgement

of their presence at the meeting. General Lowe informed the
employees of the number of positions and the divisions and
directorates which would be affected by the reduction-in-force. 7/
Coleman explained the RIF procedures Respondent Activity intend-
ed to follow. There were discussions about the rights of various
classifications of employees and how the RIF would be implemented.
None of the Union officials asked any questions in their repre-
sentative capacity, although employees in general asked a number
of questions. At the conclusion of the meeting, Coleman told

the employees that if they had any questions regarding the pro-
posed reduction that they should seek answers from the Civilian
Personnel Office. There was never any mention of the Union
during the entire meeting.

The meeting at 11:00 a.m. followed the same format as the
prior meeting. As in the case of the 10:00 a.m. meeting, the
Union officials were never publicly acknowledged nor were the
employees instructed to go to the Union representatives regard-
ing any questions they had concerning the proposed RIF.

Concluding Findings

There is no serious factual dispute involved in this case.
It is evident from the testimony of all the witnesses that in
January 1972, a proposed reduction-in-force was contemplated
at the Respondent Activity. It is also evident that the
Commander of SAMTEC intended to inform the employees about
the positions involved and the manner in which the RIF would
be implemented as quickly as he was authorized to do so by
higher officials in order to allay any fears of the employees.
There is evidence of at least two meetings (and possibly more)
regarding the pending reduction between the Union representa-
tives and the management officials prior to the time that the
information became available regarding the specific positions
to be affected. It is most unfortunate that the Department of
Defense released the number of positions thought to be affected
to the Congress and hence to the general public on March 23,

6/ Coleman testified that the General's staff did not complete
their preparation for the meeting until approximately 9:00 a.m.
that morning. He also stated that his staff remained until
midnight preparing for the general meetings.

7/ These were raw numbers which had not been fully developed
at the time of the meeting. The record indicates that the
actual number of positions affected was not finalized until

sometime the following month.
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while Air Force Headquarters issued instructions to the
Respondent Activity to declassify the same information at
6:00 a.m. the following day. It is highly improbable that
the case would have proceeded to this stage had not this
"Catch-22" type of situation developed.

The gravamen of the complaint, however, is that the
Respondent Activity refused to consult and confer with the
Union concerning the manner in which the RIF would be effectu-
ated prior to the meetings of March 24, and did not recognize
the Union officials at the meetings on that date. Nor did
management officials mention the availability of the Union for
assistance to the employees in derrogation of the Union's
representative status. Presumably, by this conduct management
failed to accord "appropriate recognition" to the Union re-
quired by the Executive Order and thereby discouraged member-
ship in the Union. This conduct is alleged to have interfered
with the rights of employees assured by the Order.

In my judgement this case does not give rise to the broad-
gauged issues asserted by the Complainant. But more important-
ly, I find that the facts here simply do not support the
allegations of the Complaint. It was stipulated at the hearing
by the parties that the only conduct complained of occurred
at the two meetings on March 24. But it is necessary to con-
sider the events that preceded the meetings in order to make a
determination in this case.

As noted above, the officials of the Respondent Activity
had several meetings with the Union representatives regarding
the pending RIF and provided them with all of the information
available at that time. The Union representatives were given
copies of the Air Force Regulations dealing with RIF situations
and they also had copies of the Federal Personnel Manual dealing
with the same subject. In addition, Brogan testified that she
made visits to the personnel office regarding information on
positions and retention registers and the like. Although
Brogan implied that she was unable to get certain information
at the exact times she wanted it, it is clear that she had
access to all of the information she requested as the Union
representative. The key to the discussions of course concerned
the number of positions to be affected by the proposed RIF.
While this information was not available prior to March 24, it
is clear that the officials of the Respondent Activity assured
the Union representatives the information would be made known
to them as soon as it was declassified. Thus it is apparent
that management willingly engaged in consultation with the
Complainant on the basis of information available at that time
regarding the pending reduction.

The lack of coordination between the public announcement
by DOD on March 23, and the declassification of what was already
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common knowledge on March 24, does not convert the circumstances
into a violation of the Executive Order. There was simply no
time for management to consult with the Union prior to the
general meeting with the employees on March 24, The efforts

of Keefer to arrange a meeting with the Union representatives
shortly after 9:00 a.m. on that date demonstrates that it was
not feasible or possible to have a meaningful meeting prior to
the scheduled general meetings.

The Union complains of the manner in which the general
meetings were conducted and the failure of the Respondent's
officials to introduce the Union representatives. These com-
plaints, however, do not warrant a finding of a violation of
any section of the Executive Order. That management did not
publicly acknowledge the presence of the Union representatives
in no way constitutes a failure to accord appropriate recogni-
tion to the Union in its representative capacity. Indeed, all
of management's prior dealings with the Complainant regarding
the proposed RIF belie this contention. Nor was there a refusal
on the part of management to consult, confer, or negotiate con-
cerning the subject matter of the meetings. The Respondent's
officials were merely explaining to the employees the positions
to be affected by the pending RIF and stating the procedures
which the Respondent proposed to follow in implementing the
reduction. The procedures had been the subject of prior dis-
cussions with the Union representatives and it was only a
matter of identifying specific positions which were to be
affected. As noted above, there was no time to inform the
Union in a meaningful way of the specific numbers prior to
the declassification of that information earlier that day.
Moreover, the information regarding the positions to be affect-
ed consisted merely of raw data and was not refined or finalized
until sometime the following month. Hence, at the time of the
meetings on March 24, management had not formulated the final
plans for carrying out the reduction and the precise positions
to be affected had not been completely identified. 8/

It should also be noted at this point that there was never
a request on the part of the Union representatives for any type
of consultation during the course of the two meetings. Since
the Complaint is limited to the conduct of the two meetings on
March 24, it is patently clear that no violation of the Executive
Order was committed by the Respondent Activity. It follows
from the above that the Respondent did not violate Section
19(a) (5) and (6) of the Executive Order and therefore did not
engage in conduct which tended to discourage membership in the
Union in violation of Section 19(a) (2). In addition, the
Respondent did not engage in any type of conduct which interfered

8/ Cf. United States Department of Navy, Bureau of Medicine
and Surgery, Great Lakes Naval Hospital, A/SLMR No. 289.
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with, restrained or coerced any employee in the exercise of
rights assured by the Executive Order in Section 19(a) (1).

Accordingly, on the basis of the foregoing, I find that
the Respondent Activity did not engage in any conduct which
violated the Executive Order. I shall, therefore, recommend
that the Complaint in this case be dismissed in its entirety.

Recommended Order

On the basis of the foregoing findings of fact and con-
clusions of law I find that the Respondent Activity, United
States Department of Air Force, 4392 Aerospace Support Group,
Vandenberg Air Force Base, California, did not engage in any
conduct in violation of Sections 19(a) (1), (2), (5) and (6)
of the Executive Order and I recommend that the Complaint
herein be dismissed in its entirety.

b ) P gtt—

GORDON J. MYATT/
Administrative Law Judge

October 16, 1973
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UNITED STATES DEPARTMENT OF LABOR
ASSISTANT SECRETARY FOR LABOR-MANAGEMENT RELATIONS
SUMMARY OF DECISION AND ORDER OF THE ASSISTANT SECRETARY
OITRSUANT TO SECTION 6 OF EXECUTIVE ORDER 11491, AS AMENDED

DEPARTYM. (T OF THE ARMY,

STRATEG)C COMMUNICATIONS COMMAND,
FORT HUACHUCA, ARIZONA

A/SLMR No.351

This case involves a petition for clarification of unit filed by the
Department of the Army, Strategic Communications Command, Fort Huachuca,
Arizona (STRATCOM) in which it seeks to exclude the employees of the
newly formed Communications Security Logistics Agency (CSLA), previously
a component of the United States Army Communications Electronics
Engineering Installation Agency (CEEIA) from an existing bargaining unit
because, in STRATCOM's view, the establishment of CSLA as a separate, in-
dependent activity at Fort Huachuca, as a result of a reorganization, had
effectively destroyed the community of interest which previously existed
between the employees of the CEEIA and the employees of the other
components included in the certified unit.

The incumbent exclusive representative, American Federation of
Government Employees, AFL-CIO, Local 1662, Fort Huachuca, Arizona (AFGE)
contended that the reorganization amounted merely to a "paper transfer"
of the employees involved to another command. It maintained that, despite
the reorganization, the job functions of the employees involved have not
changed, and furthermore, the day-to-day operations continue to be the same
as they were before the reorganization.

The Assistant Secretary found that the employees of the CSLA continue,
after the reorganization, to share a community of interest with the other
employees of the existing unit at Fort Huachuca. He noted that the
employees of CSLA have remained at the same physical location, performing
the same work, under the same immediate supervision and working conditions,
and continue to have the same day-to-day contact with other unit employees
as existed prior to the reorganization. Also, CSLA continues to receive
the same administrative services from STRATCOM, including the services of
the Fort Huachuca Civilian Personnel Office such as personnel, labor
relations and grievance handling. Accordingly, the Assistant Secretary
ordered that the instant petition be dismissed.



A/SIMR No. 351

UNITED STATES DEPARTMENT OF LABOR

BEFORE THE ASSISTANT SECRETARY FOR LABOR-MANAGEMENT RELATIONS

DEPARTMENT OF THE ARMY,
STRATEGIC COMMUNICATIONS COMMAND,
FORT HUACHUCA, ARIZONA

Activity-Petitioner
and Case No. 72-3823(CU)

AMERICAN FEDERATION OF GOVERNMENT
EMPLOYEES, AFL-CIO, LOCAL 1662,
FORT HUACHUCA, ARIZONA

Labor Organization

DECISION AND ORDER

Upon a petition duly filed under Section 6 of Executive Order 11491,
as amended, a hearing was held before Hearing Officer Thomas R. Wilson.
The Hearing Officer's rulings made at the hearing are free from preju-
dicial error and are hereby affirmed.

Upon the entire record in this case, including the briefs of the
parties, the Assistant Secretary finds:

The Petitioner, Department of the Army, Strategic Communications
Command, Fort Huachuca, Arizona, herein called STRATCOM, seeks clarifi-
cation of an existing bargaining unit in order to have it conform to
changes resulting from a recent reorganization. More specifically,
STRATCOM contends that employees of the newly formed Communications Secu-
rity Logistics Agency, herein called CSLA, formerly a component of the
United States Army Communications Electronics Engineering Installation
Agency, herein called CEEIA, should be excluded from the existing
bargaining unit because their removal from CEEIA and the establishment of
CSLA as a separate, independent tenant activity at Fort Huachuca effec-~
tively destroyed the community of interest which previously existed
between employees of CEEIA and employees of the other components included
in the certified unit. STRATCOM argues that the continued inclusion of
employees of CSLA -- now a component of the United States Army Electronics
Command, Fort Monmmouth, New Jersey, herein called ECOM -- in the existing
unit would not promote effective dealings and efficiency of agency
operations and would make a viable labor-management relationship imprac-
tical. The incumbent exclusive representative, American Federation of

Government Employees, AFL-CIO, Local 1662, Fort Huachuca, Arizona, herein
called AFGE, contends that the reorganization amounted merely to a "paper
transfer" of the employees involved to another Command. The AFGE main-
tains that, despite the reorganization, the job functions of the
employees involved have not changed and, furthermore, the day-to-day
operations continue to be the same as they were before the reorganization.
It urges the Assistant Secretary to permit the ongoing and beneficial
relationship to continue by holding that the CSLA employees should remain
in the existing bargaining unit. 1/

The evidence establishes that in 1967, the Communications Security
Directorate, herein called COMSEC, an entity within STRATCOM, was moved
from Washington, D.C. to Fort Huachuca, Arizona. Subsequently, in
September of 1970, COMSEC became a part of CEEIA, and on December 28,
1971, the AFGE was certified as the exclusive representative in a unit
consisting of '"All Wage Grade and General Schedule nonprofessional
employees of the Headquarters United States Army Strategic Communications
Command, United States Army Communications-Electronics Engineering
Installation Agency, Communications Electronics Engineering Installation
Agency -- Western Hemisphere, and Headquarters Fort Huachuca, located at
Fort Huachuca, and Procurement Annexes serviced by Headquarters, Fort
Huachuca Civilian Personnel Office, excluding supervisors, managers,
professional employees, guards and persons performing Federal personnel
work in other than a purely clerical capacity, and casual employees." 2/

Subsequently, on October 1, 1972, a reorganization was effectuated
whereby COMSEC was removed as a component of CEEIA, was redesignated as
CSLA and the latter became a component of ECOM. Further, CSLA became a
tenant of Fort Huachuca and entered into a Host-Tenant agreement with
Headquarters, Fort Huachuca. The record reveals that the Host-Tenant
agreement specified that the Host would provide the same administrative
and logistics support services to CSLA which it had provided previously
to COMSEC when the latter was a component organization of STRATCOM. These
services, which are identical to those provided in similar agreements
with other tenants of the Fort, include the furnishing of all buildings,

1/ In view of the disposition herein, I find it unnecessary to rule on
the AFGE's Motion to Dismiss the subject petition for clarification of
unit,

2/ On August 11, 1972, a two-year negotiated agreement was entered into
between the parties covering the employees in the exclusively recognized
unit. The agreement covered also a separate unit of employees of the
U.S. Army Safeguard Communications Agency, herein called SAFCA =-- a
tenant command at Fort Huachuca -- for which the AFGE was the exclusive
representative. The negotiated agreement was signed by both the
Commander of STRATCOM and the Commander of SAFCA.
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maintenance, office supplies, civilian personnel services, health services,
transportation, computer facilities, disposal services, telephone services,

machine repair and servicing, snack bar, cafeteria and commissary facilities,

mail services, jamitorial services, maintenance engineering, finance and
accounting, and the services of Civilian Welfare Council.

The record reveals that the Fort Huachuca Civilian Personnel Office,
(CPO) handles persommel functions and labor-management relations for the
Fort and its tenant activities, and that virtually all personnel policies
and regulations administered by the CPO apply to employees of Fort Huachuca
and its temants. The CPO handles labor relations on a component-by-
component basis in order to take into account specific problem areas that
individual components may have. The processing of all promotions and
reductions-in-force (RIF's) are handled through the CPO even though dif-
ferent competitive areas are involved. 3/ Similarly, all grievances are
processed by the CPO and it works closely with the AFGE and STRATCOM
management in an at.empt to settle all grievances at the first and second
steps of the grievance procedure. The record reveals that the third step
of the grievance procedure requires that the matter be handled by indi-
vidual component commanders, all of whom are located at Fort Huachuca,
except the CSLA Commander. 4/

The evidence establishes that the chief function and mission of
CSLA -~ that of providing communications security equipment to the Army --
did not change as a result of the reorganization, although CSLA did lose
two minor fumctioms previously performed by CEEIA which were given to
other components established to handle them., Further, the reorganization
was accomplished with no change in the type of appointment, position title,
series, grade or salary of the employees involved and CSLA employees con-
tinue to be housed at the same location as before the reorganization along
with employees of several other components. The record reveals that the
type of work performed by CSLA requires that its employees work closely
with the employees within the various STRATCOM components. In this regard,
CSLA employees give advice and assistance concerning the installation of
security equipment on the communications equipment handled by STRATCOM.
Also, they are responsible for servicing the security equipment which
necessitates their close cooperation with employees of other STRATCOM
components., The evidence establishes that the employees of CSLA continue
to perform the same jobs and are utilizing the same equipment as before

3/ There is a Fort-wide competitive area for all jobs GS-11 and below;
however, all jobs above GS-11 may be component-wide or command-wide.
All components at the Fort have the same competitive area for RIF's
except SAFCA and CSLA which have their own separate competitive areas.

4/ In this latter regard, the record indicates that the only difference in
third-step grievance handling brought about by the change in CSLA's
status is that all records regarding the grievance now are sent to ECOM
headquarters in New Jersey for action.

3=
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the reorganization. Moreover, inasmuch as many or tne same jov Cirasdrs+
cations, such as computer analyst and inventory specialist, are found
within the numerous components at the Fort, there is a substantial amount
of interchange and transfer between employees of the various components
at the Base, including employees of CSLA.

Under all of the circumstances, I find that the employees of the
CSLA continue, after the reorganization, to share a community of interest
with the other employees of the existing exclusively recognized unit at
Fort Huachuca. Thus, the evidence demonstrates that the employees of CSLA
have remained at the same physical location, performing the same work,
under the same immediate supervision and working conditions, and continue
to have the same day-to-day contact with other unit employees, as existed
prior to the reorganization. In addition, CSLA continues to receive the
same administrative services from STRATCOM, including the services of the
Fort Huachuca CPO which continues to provide assistance on personnel,
labor relations and grievance matters. Although CSLA has been transferred
administratively to another command, which is separated geographically
from STRATCOM, and whose Commander participates at the third step of the
grievance procedure, I find these factors are not sufficient to establish
that CSLA employees, as a result of the reorganization, enjoy a community
of interest separate and distinct from the other employees in the existing
unit and that their continued inclusion in the existing unit would fail to
promote effective dealings and efficiency of agency operations. 3/
Accordingly, I shall order that the instant petition be dismissed. 6/

ORDER
IT IS HEREBY ORDERED that the petition in Case No. 72-3823(CU) be,

and it hereby is, dismissed.

Dated, Washington, D.C.
February 5, 1974

istant Secretary of
Labor for Labor-Management Relations

2/ Cf. Department of Army, Headquarters, U.S. Army Training Center Engineer
and Fort Leonard Wood, Fort Leonard Wood, Missouri, A/SLMR No. 328 and
AMC Ammunition Center, Savanna, Illinois, A/SLMR No. 291.

6/ 1t was noted that under the circumstances of this case, the filing of a
petition for amendment of certification may be appropriate to reflect
the change in the designation of the Activity precipitated by the
reorganization of October 1972,
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February 5, 1974

UNITED STATES DEPARTMENT OF LABOR
ASSISTANT SECRETARY FOR LABOR-MANAGEMENT RELATIONS
SUMMARY OF DECISION AND ORDER OF THE ASSISTANT SECRETARY
PURSUANT TO SECTION 6 OF EXECUTIVE ORDER 11491, AS AMENDED

LONG BEACH NAVAL SHIPYARD
A/SIMR No. 352

This unfair labor practice proceeding involved a complaint filed by
the Federal Employees Metal Trades Council - Long Beach (Complainant)
alleging that the Long Beach Naval Shipyard (Respondent) violated
Section 19(a)(l) and (6) of the Order based on a foreman's alleged threat
to take action against an employee if the latter went to see a union
steward while working on any of the foreman's jobs, and the alleged
refusal of the foreman to discuss settlement of the matter.

At the time of the occurrence of the alleged unfair labor practice,
the Complainant and the Respondent were parties to a collective bargaining
agreement which set forth a procedure under which a unit employee who had
a grievance or complaint could contact a representative of the Complainant
to discuss the matter. Basically, the procedure provided that in the
event an employee had a grievance, he had the option of either contacting
his representative privately during non-duty hours to arrange for a meeting
with management to discuss the matter, or, during working time, requesting
his supervisor to make arrangements for the employee to meet with his
representative.

The foreman involved herein assigned employees Smith, Randolph and
Landry to clean a crane at the Shipyard. In order to clean the upper
portion of the crane, the three had to be raised in the basket of another
crane., On the following day, during his lunch break and apparently unbe-
known to the foreman, Smith discussed with a union steward the prospect
of receiving "high pay" for cleaning the crane as well as the need for a
rigger to direct the operator of the other crane. During that afternoon,
the foreman approached the job site and, upon inquiring why the three men
were not working, was told by Smith that he had spoken to a union steward
concerning "high pay" and the need for a rigger. The foreman advised
Smith that if he ever left his job without the foreman's consent or per-
mission to seek or see a union steward, the foreman would "put him out of
the gate," The foreman further stated that, if Smith wanted to see a
union steward, he should contact the foreman, who would make the
appropriate arrangements.

In agreement with the Administrative Law Judge, the Assistant Secre-
tary found that the Respondent's conduct herein did not violate
Section 19(a)(l). In this regard, the Assistant Secretary adopted the
Administrative Law Judge's conclusion that the foreman's admonishment to
Smith referred to Smith's leaving the job during working hours and did not
refer to Smith's seeking a union steward on the latter's own time. Con-
sequently, the Assistant Secretary concluded that the foreman's statement
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was not a threat that constituted an infringement of Smith's rights under
either the Order or the agreement between the parties, but, rather was a

legitimate restriction of an employee to his work station during working
hours.

With respect to the alleged 19(a)(6) violation, the Assistant
Secretary adopted the Administrative Law Judge's conclusion that the
foreman's alleged refusal to discuss settlement of the unfair labor
practice complaint was not, as contended by the Complainant, violative
of the Order., The Administrative Law Judge noted that the Assistant
Secretary, in U.S. Department of Defense, Department of the Army, et al,
A/SLMR No. 211, had concluded that the obligation to consult, confer, or
negotiate relates to the collective bargaining relationship between an
incumbent labor organization and an agency or activity and that a question
relating to compliance with Regulations is an administrative matter to be
handled in the processing of unfair labor practice cases.

Accordingly, the Assistant Secretary ordered that the complaint be
dismissed in its entirety.
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A/SIMR No. 352

UNITED STATES DEPARTMENT OF LABOR

BEFORE THE ASSISTANT SECRETARY FOR LABOR-MANAGEMENT RELATIONS

LONG BEACH NAVAL SHIPYARD
Respondent
and Case No. 72-3860

FEDERAL EMPLOYEES METAL TRADES
COUNCIL - LONG BEACH

Complainant

DECISION AND ORDER

On October 24, 1973, Administrative Law Judge William Naimark
issued his Report and Recommendation in the above-entitled proceeding,
finding that the Respondent had not engaged in the unfair labor practices
alleged in the complaint, and recommending that the complaint be dis-
missed in its entirety. Thereafter, the Complainant filed exceptions
and a supporting brief with respect to the Administrative Law Judge's
Report and Recommendation,

The Assistant Secretary has reviewed the ruling of the Administra-
tive Law Judge made at the hearing and finds that no prejudicial error
was committed. The rulings are hereby affirmed. Upon consideration of
the Administrative Law Judge's Report and Recommendation, and the entire
record in the subject case, including the exceptions and supporting brief
filed by the Complainant, I hereby adopt the Administrative Law Judge's
findings, conclusions, and recommendations. 1/

ORDER

IT IS HEREBY ORDERED that the complaint in Case No. 72-3860 be,
and it hereby is, dismissed.

Dated, Washington, D.C.
February 5, 1974 ’

Fasser, Jrf, Assistant Secretary of
Labor for Labor-Management Relations

1/ 0n page 2 of his Report and Recommendation, the Administrative Law
Judge inadvertently stated that it was contended that the alleged im-
proper statement herein was made on August 25, 1973, rather than on
August 25, 1972; and that the parties met on August 26, 1973, to
discuss settlement of the complaint, rather than on August 26, 1972,
These inadvertent errors are hereby corrected.

U.S. DEPARTMENT OF LABOR

Orrice or ApmiNisTeaTIVE LaW Junces
WASHINGTON, D.C. 20210
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In the Matter of

LONG BEACH NAVAL SHIPYARD
Respondent

and Case No. 72-3860

FEDERAL EMPLOYEES METAL TRADES

COUNCIL - LONG BEACH
Complainant
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Robert Owens
Business Agent, Local 831
United Association of Journeymen
and Apprentices of the Plumbing
and Pipe Fitting Industry

and

Paul Ennis
Vice President of Federal Employees
Metal Trade Council, Long Beach,
California
For the Complainant

Geoffrey D. Spinks
Labor Relations Advisor
Labor Disputes & Appeals Section,
Office of Civilian Manpower Management,
Department of the Navy
For the Respondent

WILLIAM NAIMARK
Administrative Law Judge

Before:

REPORT AND RECOMMENDATION

Statement of the Case

The proceeding herein arose under Executive Order 11491
(herein called the Order), pursuant to a Notice of Hearing
on complaint issued on June 5, 1973 by the Regional Adminis-
trator of the United States Department of Labor, Labor-
Management Services Administration, San Francisco Region.
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On October 16, 1972, Federal Employees Metal Trades Council,
Long Beach, California (herein called the Complainant) filed a
complaint against Long Beach Naval Shipyard (herein called the
Respondent). The complaint alleged violations by Respondent of
Sections 19(a) (1), (2) and (6) of the Order based on alleged
threats by a foreman to take action against an employee if the
latter went to see a union steward while working on any of the
foreman's jobs. Based on the same facts Complainant filed an
amended complaint on April 30, 1973 deleting the alleged viola-
tions of Section 19 (a) (2) of the Order.

A hearing was held before the undersigned on August 22,
1973 at Los Angeles, California. Both parties were represented
thereat, and were afforded full opportunity to be heard, to
adduce evidence, and to examine as well as cross-examine wit-
nesses. Thereafter the parties filed briefs which have been
duly considered by the undersigned.

Complainant contends that the statement made by Foreman
Harold to employee John Smith on August 25, 1973 regarding
leaving work to find a union steward was a denial of union
representation. It insists the remark by the supervisor was
coercive in nature, and constituted a violation of Section
19(a) (1) of the Order. Further, Complainant maintains that
when the parties met to discuss settlement of the complaint
on August 26, 1973, the foreman did not want to discuss the
matter or settle in good faith. This action was allegedly a
refusal to recognize the union agent, as well as a refusal to
entertain the grievance, and constituted a violation of Section
19(a) (6) of the Order. 1/

It is urged by Respondent that the foreman merely advised
the employee not to leave his job to find a steward without
following the contractual procedure of making arrangements
through his supervisor. Further, the failure to settle the
matter cannot be deemed a violation of the obligation to con-
sult, confer, or negotiate as required by the Order. Viola-
tions of Sections 19(a) (1) and (6) of the Order are denied.

Upon the entire record in this case, from my observation
of the witnesses and their demeanor, and from all of the testi-
mony and evidence adduced at the hearing, I make the following
findings, conclusions and recommendations:

1/ 1In its brief Complalnant objects to Respondent's calling
two union witnesses and paying them for attending the hearing,
maintaining that all representatives of both parties should
be on time allowed. As this issue is not before me for con-
sideration, nor within the allegations of the complaint, I
make no recommendations with regard thereto.
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Findings of Fact

1. At all times material herein, and during 1972,
Complainant was the exclusive bargaining representative of
all ungraded employees in the Shipyard of Respondent.

2. Complainant and Respondent executed a written collec-
tive bargaining agreement on November 1, 1971 which, by its
terms, was effective for two years from its date of approval
(November 10, 1971).

3. Section 6 of the aforementioned agreement provides,
in pertinent part, as follows:

Section 6. Any employee in the Unit, who has
a complaint or an alleged grievance has the
right, and shall be protected in the exercise
of that right, to discuss the matter with a
Council representative of his choice.

A Unit employee may request the services of
a specific Council representative, either
through his supervisor or privately during
non-duty hours, such as lunch periods, before
and after work.

In those cases where an employee, through his
supervisor, requests the services of a Council
representative, that supervisor will arrange
the date, time and place at which the employee
can expect to meet with the requested Council
representative.

In those cases where an employee, privately
during non-duty hours, requests the services
of a Council representative, that Council
representative will so notify his supervisor
who will arrange the date, time and place at
which the Council representative can expect
to meet with the employee who requested his
services.

In either case the responsible supervisor will
advise the employee or the Council representa-
tive of the arrangements made.

4. John Smith, Jr., Herbert Landry, and Richard Randolph
were employed by Respondent as tank cleaners in Department 72,
and were supervised by foreman James Harold, during all times
material herein.

5. On August 24, 1972 foreman Harold assigned employees
John Smith, Jr., (hereinafter called Smith), Herbert Landry,
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(hereinafter called Landry), and Richard Randolph (hereinafter
called Randolph) to clean a crane on the west side of a dry-
dock. 1In order to steam clean the upper part of the crane,
the employees had to be raised in a "basket" of another crane
to reach the section or part of the crane to be cleaned.

6. On the same date that the aforementioned employees
were assigned to clean the crane, August 24, 1972, they dis-
cussed among themselves the prospect or idea of receiving
"high pay" for this work, as well as a rigger being needed
to signal the crane operator when the tank cleaners are
stationed in the basket and cleaning the crane. Smith stated
to the others that he would talk to foreman Harold about both
matters.

7. Smith testified and I find that on August 25 at noon,
and during his lunch time, he spoke to Wallace, union steward
for Laborer's 110, Labor Council Representative, about the
fact that no rigger was present to guide the crane basket
and that the men did not receive "high pay" for going up in
the basket; that Wallace said he did not know if the men
should receive such "high pay," and he would check into it,
but the men should have a rigger with them.

8. Smith testified, further, that on August 25 between
2:00 p.m. and 2:30 p.m., he went over to the east side of the
drydock to get a soda; that as he left the "coke machine" he
met Harold who asked him where he was going and Smith said
he was returning to work; that they walked back to the job
together and the foreman inquired why the basket was down
and Smith mentioned he had talked to Wallace who said they
should have a rigger; that Smith told Harold he was not going
back up in the basket until the men had a rigger, and the
foreman replied Smith will do so if he is told; that he told
the foreman he had talked to Wallace, and Harold replied "any-
time you go and see a steward from any of my jobs without
permission, without my permission I am going to put you out
of Gate 5;" and the foreman, while making this statement to
Smith, was shaking his finger in front of the latter's face;
that Smith stated the foreman was letting his hat go to his
head, whereupon Harold threw the hat to the ground and said
he would ground Smith's big ass; that Harold told him to
return to work, and he thereupon went back to his job.

Landry testified that on August 25 at about 3:30 p.m.

Harold came up alone to where the three tank cleaners were
standing and awaiting the other crane to assist them in their
job. According to Landry, the foreman asked them why they

were not in the basket, and the men replied they were waiting
for a rigger to direct the crane. Smith raised the question

of "high pay" for the job, and told Harold the men can't go

up in the basket without assistance. The foreman allegedly
replied that "if I tell you to go up there you will go up there."
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Further, Landry testified a discussion ensued about a union
steward and Harold told Smith "...if you ever go through a .
Union steward without my consent I will put you out Oof Gate 5.

Testimony by Randolph reflects that at approximately.1:30
p.m. or 2:00 p.m. Harold approached the job and engaged in a
conversation with Smith regarding high pay for their cleaning
the crane. This witness testified that the foreman said, "if
you ever go and leave my job and see a shop steward without my
consent that (sic) I will put you out of Gate 5." Smith
allegedly replied he didn't go off the job but had seen Wallace
on his lunch hour. Randolph confirms earlier testimony that
Smith told Harold to get his fingers out of the employee's
face; that Smith told the foreman he was letting his hat go to
his head, and Harold threw off his hat and said he would ground
Smith's big ass.

Foreman Harold testified that on August 25 at about 1:00
p-m. or 1:30 p.m. he came across the dry dock to the crane
where Landry and Randolph were on the job. Smith was, accord-
ing to the foreman, approaching the area and he told Harold
the men were not supposed to go on the crane without a rigger.
Harold maintains he asked Smith where he had been and the
latter replied he went to find a steward. The foreman then
said, "John, you know better than to leave the job and go find
a steward." After Smith retorted that he goes where he wants,
Harold said "...not during working hours...furthermore you can
be put out the gate for going to find a steward without author-
ization." The foreman further testified that he told Smith
if he wanted a steward he should go through channels and
Harold would get him one. Harold confirms the testimony by
the other witnesses that Smith admonished Harold to get his
hand out of the employee's face, but denies the alleged threat
by him to "ground Smith's big ass." Moreover, the foreman
avers Smith threatened to "knock" him on his ass if Harold did
not get his hand out of Smith's face. Harold testified he
called his general foreman to report the matter, but the latter
was not there and the foreman dropped the matter.

While there are discrepancies among the versions given by
the four witnesses regarding the incident on August 25, I do
not feel compelled to resolve those variances dealing with the
time sequence, the location where Smith and Harold met on that
date, the minor details concerning comments regarding the work,
or remarks of physical violence unrelated to Smith's seeking
a union steward. Since the three employees testified corro-
boratively, for the most part, to the substantive portion of
the discussion between Harold and Smith, I find that foreman
Harold stated to Smith on August 25 that if he ever left his
job without the foreman's consent or permission to seek or see
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a union steward, Harold would put him out of the gate. 2/ I
further find that the foreman stated to Smith on that date
that if he wants to see a union steward, he should contact

Harold and the latter would make arrangements therefor.

9. Smith did not ask foreman Harold for permission to
speak with a union steward on August 25, nor did Harold grant
permission to Smith to leave the job on August 25 in order to
find, or speak with, a union steward.

10. On several occasions prior to August 25 Smith had
spoken to Harold regarding his desire to see a union official.
On said occasion Harold made arrangements for Smith to contact
a union representative, and the said employee did, in fact,
confer with the union agent as a result of said arrangements
made by the foreman.

Conclusions

A. Foreman Harold's Statement As Violative of 19(a) (1)

Both the spirit and the letter of the Order, as well as
decisional law issued by the Assistant Secretary, demonstrate
clearly that employees are entitled to select, and confer with,
union representatives in respect to complaints or grievances
concerning working conditions. This doctrine is not, as I
understand the case at bar, disputed by Respondent herein.

The sole issue is whether Respondent, by virtue of foreman
Harold's remarks to employee Smith on August 25, 1972, infring-
ed upon these rights. Stated otherwise, it must be determined
if the foreman threatened to affect Smith's employment should
the latter exercise his rights guaranteed under Section 1 of
the Order.

Orderly and efficient conduct of any employer's operations
would necessarily dictate that employees remain at their posts
or areas during working hours unless permission is granted to
do otherwise. Such restriction would, it seems, logically
apply to any departure from the job, including meetings or
discussions between employees and their union representatives.

2/ While Landry did not testlfy that Harold referred to Smith's
Teaving the job to find a union steward, the thrust of the inter-
diction, as confirmed by all other witnesses, was limited to
leaving the job site. Moreover, the tenor of the witnesses'
testimony reflects, and I find, that the foreman's admonishment
was referrable to Smith's leaving the job during working hours
and not on his own time.
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The maxim "working time is for work" has been accepted in the
private sector and management has been exculpated from any
wrongdoing when it resisted unauthorized work breaks even to
transact union business. Associated Retailers' Suburban
Delivery Co. 181 NLRB 456.

The circumstances herein do not sustain Complainant's
contention that the foreman's remarks constituted an infringe-
ment under the Order. Even accepting the version as stated
by Smith, the warning issued to him lies within permissible
bounds. Thus, Harold's caveat not to leave his jobs to see a
union steward, under penalty of being "put out the gate,"
unless Smith received the foreman's permission, is no more
than a proper confinement of an employee to his work. I do
not construe the admonition to Smith to include not visiting
the union steward on non-working time. Continual reference
is made to Smith's not leaving the foreman's job without per-
mission or consent - an approval not required or expected dur-
ing non-working hours - and I am persuaded that Harold's
prohibition extended only to working time. Moreover, I do
not deem Harold's statement as an attempt to deny union repre-
sentation to Smith. Record testimony reflects that Smith had,
on prior occasions, sought to confer with union stewards or
representatives and that he had made this request through the
foreman. In accordance with these requests, Harold had arranged
meetings between Smith and the particular union representatives.
No evidence was presented to establish attempts by the super-
visor to thwart the employee's rights in this respect, and I
do not conclude that Harold was attempting to frustrate Smith's
rights to union consultation provided he did so at the proper
time.

The parties themselves have made provision for an employee
to seek services of a union representative whenever he has a
complaint or grievance regarding his employment. Thus, Section
6 of the contract specifically provides that an employee may
request the assistance of a Council representative, "either
though his supervisor or privately during non-duty hours, such
as lunch period, before and after work." (underscoring supplied)
Further provision is made in this section for the supervisor,
when the request is through him, to arrange the date, time and
place of the meeting between the employee and the union repre-
sentative. While the agreement makes no specific reference as
to the particular time when the meeting shall occur, it does
require that any requests made during working hours for the
services of a union representative be channeled through the
supervisor. Thus, Harold would be entitled to expect that,
during duty time, Smith follow this procedure and his comment
to the employee on August 25 is in conformity with the afore-
said contractual language.




-8 -

In sum, I do not conclude that Harold's statement was a
threat that constituted an infringement of Smith's rights under
either the Order or the contract between the parties. It was
not, in my opinion, coercive in nature since it was a legitimate

iestriction of an employee to his work station during working
ours.

B. Refusal by Respondent to Discuss Settlement of the
Complaint As Violative of Section 19(a) (6)

The failure or refusal by foreman Harold to discuss settle-
ment of the complaint herein is not, as contended by Complainant,
a refusal to entertain a grievance, or to a refusal to confer
or consult, under the Order. As stated by the Assistant Secretary
in U. S. Department of Defense, Dept. of the Army, et al A/SLMR
No. 211, the obligation to consult, confer or negotiate relates
to the collective bargaining relationship between an incumbent
labor organization and an agency or activity. The question as
to compliance with Regulations is an administrative matter to
be handled in the processing of unfair labor practice cases.
Accordingly, whether or not Respondent attempted to resolve the
dispute herein amicably is not a proper issue before me for
determination.

Recommendation

Upon the basis of the foregoing findings and conclusions,
the undersigned recommends the complaint against Respondent

herein be dismissed.

WILLIAM NAIMARK
Administrative Law Judge

Dated: October 24, 1973
Washington, D.C.
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UNITED STATES DEPARTMENT OF LABOR
ASSISTANT SECRETARY FOR LABOR-MANAGEMENT RELATIONS
SUMMARY OF DECISION AND ORDER OF THE ASSISTANT SECRETARY
PURSUANT TO SECTION 6 OF EXECUTIVE ORDER 11491, AS AMENDED

DEPARTMENT OF TRANSPORTATION,

FEDERAL AVIATION ADMINISTRATION,
KANSAS CITY AIR ROUTE CONTROL CENTER,
OLATHE, KANSAS

A/SLMR No. 353

This proceeding arose upon the filing of an unfair labor practice
complaint by the Professiomal Air Traffic Controllers Organization,
Marine Engineers Beneficial Association, AFL-CIO, Rocky Mountain Region
(Complainant) against the Department of Transportation, Federal Aviation
Administration, Kansas City Air Route Control Center, Olathe, Kansas
(Respondent). The complaint alleged that the Respondent violated
Section 19(a)(l), (3), and (5) of the Order by permitting the inclusion
of am article by a supervisor about the Air Traffic Control Association
(ATCA) in the Respondent's official house organ--the supervisor allegedly
indicating in the article his preference for ATCA over the incumbent labor
organization.

Upon consideration of the Administrative Law Judge's Report and
Recommendation and the entire record in the matter, and noting particularly
that no exceptions were filed, the Assistant Secretary adopted the
findings, conclusions, and recommendation of the Administrative Law Judge
that the complaint be dismissed. The Administrative Law Judge had found
that in view of the Assistant Secretary's holding in Federal Aviation
Administration, Atlanta ATC Tower, A/SLMR No. 300, that ATCA is a
professional association and not a labor organization within the meaning
of Section 2(e) of the Order, even if it were assumed that the publication
of the ATCA article constituted encouragement of membership in ATCA, there
isnothing in the Executive Order that prohibits the Respondent from
encouraging membership in a professional organization.




A/SLMR No. 353
UNITED STATES DEPARTMENT OF LABOR

BEFORE THE ASSISTANT SECRETARY FOR LABOR-MANAGEMENT RELATIONS

DEPARTMENT OF TRANSPORTATION,

FEDERAL AVIATION ADMINISTRATION,
KANSAS CITY AIR ROUTE CONTROL CENTER,
OLATHE, KANSAS

Respondent

and Case No. 60-3266(CA)

PROFESSIONAL AIR TRAFFIC CONTROLLERS
ORGANIZATION, MARINE ENGINEERS BENEFICIAL
ASSOCIATION, AFL-CIO,

ROCKY MOUNTAIN REGION

Complainant
AIR TRAFFIC CONTROL ASSOCIATION

Party in Interest 1/

DECISION AND ORDER

On November 30, 1973, Administrative Law Judge Milton Kramer
issued his Report and Recommendation in the above-entitled proceeding,
finding that the Respondent had not engaged in the unfair labor practices
alleged in the complaint and recommending that the complaint be dismissed
in its entirety. No exceptions were filed to the Administrative Law
Judge's Report and Recommendation.

The Assistant Secretary has reviewed the rulings of the Administrative
Law Judge made at the hearing and finds that no prejudicial error was
committed. The rulings are hereby affirmed. Upon consideration of the
Administrative Law Judge's Report and Recommendation and the entire
record in the subject case, and noting particularly that no exceptions
were filed, I hereby adopt the findings, conclusions and recommendation
of the Administrative Law Judge.

1/ Because the Air Traffic Control Association was alleged to have been
an improperly assisted labor organization, it was served with the
notice of hearing in this matter. However, the Air Traffic Control
Association did not choose to appear at the hearing.
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ORDER

IT IS HEREBY ORDERED that the complaint in Case No. 60-3266(CA) be,

and it hereby is, dismissed.

Dated, Washington, D.C.
February 5, 1974

C

20

|

Paul J. EAsser, Jr., A
Labor fo& Labor-Manag

istant Secretary of
ent Relations
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REPORT AND RECOMMENDATION

Statement of the Case

This case arises under Executive Order 11491 as amended.
It was initiated by a complaint dated January 18, 1973 and
filed January 22, 1973. The complaint alleges a violation of
Sections 19(a) (1), (3), and (5) of the Executive Order by the
Respondent. The violation was alleged to consist of the
Respondent including in the Vol. I, Issue 1, November 1972
issue of Kansas City ARTCC, Olathe, Kansas (a house organ
disseminated among Respondent's employees) an article by a
supervisor indicating his preference for another labor organi-
zation, the Air Traffic Control Association , Inc., although
Complainant was the exclusive representative of Respondent's
employees.

The Area Administrator investigated the complaint and
reported to the Assistant Regional Director. On March 30,
1973, the Acting Assistant Regional Director issued a Notice
of Hearing to be held June 5, 1973, in Kansas City, Missouri.

Hearings were held June 5, 1973. The Complainant was
represented by its Regional Vice-President (who had signed
the complaint on behalf of Complainant) and the Respondent
Activity was represented by the Deputy Director, Labor Rela-
tions, of the Federal Aviation Administration.. The Party in
Interest was not represented. The Complainant and the Respon-
dent each filed a brief.

Procedural Matters

1. During the hearing the Complainant wanted to intro-
duce in evidence as an exhibit a copy of a document it did
not have at the hearing and asked that the hearing be held
open until he could obtain it and furnish it. I ruled that
an exhibit could not be introduced without the opposing party
first having seen it and had an opportunity to object to it.
I ruled also that the hearing would be closed at the end of
the day and stated that thereafter a motion could be made to
reopen the record to receive additional evidence and that if
that were done the other side would have an opportunity to
object before I ruled. The document was described as an inter-
pretation by the Southwest Region of FAA of the National
Merit Promotion Program Handbook in which the Southwest Region
stated it would give credit for membership in professional
societies in determining merit promotions.
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Three weeks after the hearing the General Counsel of the
Complainant filed a Motion for leave to file an additional
exhibit which was attached to the Motion.
is a copy of a supplement to the revised Southwest Regional
Merit Promotion Plan. In the supplement it is stated, inter
alia, that specified credit would be given for activity in a
professional society. The supplement is dated April 3, 1973.
The Respondent filed an Objection to the Motion on the grounds
that the proffered document was issued by an Activity other
than the Respondent and was not controlling on the Respondent,
and that it was issued after the complaint in this case was
filed and thus was irrelevant to the merits of the' complaint.

The proffered exhibit, assuming its authenticity, is a

document issued by an Activity of FAA other than the Respondent

and there is no showing that it is binding or even persuasive
on the Respondent. At the hearing the representative of the
Complainant urged that he assumed that if the Southwest Region
supplement should prove successful it was only preliminary to
other Regions taking the same action. (Tr. 44.) I make no
such assumption. The tendered exhibit is irrelevant to the
nature of any conduct of the Respondent. More, it is irrele-
vant and immaterial to the nature of the conduct alleged in
the complaint as an unfair labor practice.

The Motion for Leave to File Exhibit is denied. The
proffered exhibit is not received in evidence and is not part
of but will accompany the record.

2. The transcript of the hearing shows that Exhibits
J-2, C-1 and R-1 were identified but not offered or received
in evidence, although both Complainant and Respondent assumed
they were in evidence and I so believed. The Complainant has
requested that the record be corrected to show that those
exhibits are part of the record and the Respondent has joined
in that request. Since I cannot specify any physical errors
in the record to be corrected in this respect, those identi-
fied exhibits are received in evidence and are made part of
the record.

3. The parties stipulated that the record in Case No.
40-3470(CA) be made a part of the record in this case. (J.
Exh. 2, par. 8; Tr. 16-18, 58.) That case was later decided
by the Assistant Secretary on August 15, 1973. Federal
Aviation Administration, Atlanta ATC Tower, A/SLMR No. 300.
The record in that case is treated in this case as though it
is part of the record in this case.

The tendered exhibit
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4. At the close of the hearing, July 11, 1973, was fixed
as the date for filing briefs. The Respondent filed a brief
July 10, 1973. The Complainant mailed a brief from Overland
Park, Kansas postmarked July 5, 1973, which was not received
until July 17, 1973. It is considered timly filed.

Facts

On October 20, 1972, Professional Air Traffic Controllers
Organization (PATCO) obtained exclusive recognition of non-
supervisory air traffic controllers and certain other employees
of FAA on a national basis (with certain exceptions) in the
unit found appropriate in Federal Aviation Administration,
Department of Transportation, A/SIMR No. 173, July 20, 1972.
Included in the unit are the non-supervisory air traffic
controllers employed by the Activity which is the Respondent,
the Kansas City Air Route Traffic Control Center, Olathe,
Kansas. That recognition is still in effect. There is also
in effect a national agreement between FAA and PATCO effective
April 4, 1973.

Air Traffic Control Association (ATCA) is also an organi-
zation of air traffic controllers, including supervisors. It
was of the view that since the decision in Professional Air
Traffic Controllers Organization, A/SIMR No. 10, which had
held it to be a labor organization within the meaning of the
Executive Order, it had so changed its organization and opera-
tion that it was no longer such a labor organization. The
Respondent apparently shared that view.

In the Fall of 1972 the Respondent started publication of
a house news organ not yet named. Volume I, Issue 1 was
issued under the caption "Kansas City ARTCC Olathe, Kansas"
and was issued in November 1972. It contained items of news,
humor, cartoons, articles, and the like. Page 20 was an
article under a PATCO masthead by one of Respondent's Air
Traffic Controllers who was also an officer of PATCO. Page 22
was an article under an ATCA masthead by an official of ATCA
who was also a controller supervisor of the Respondent. It
stated, among other observations, that ATCA was a professional
organization and had elected to remain such. The Complainant
concedes (Tr.47) that there was no particular language in that
article that it found objectionable but contends that the mere
publication by Respondent of an article under an ATCA masthead
by a supervisor at the Activity created an atmosphere of en-
couraging membership in ATCA. It contends further that the
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publication of that article, written by a supervisor, con-
stituted assistance to a rivallabor organization in violation
of Sec;ion 19(a) (3), a refusal to accord PATCO appropriate
gecognltion as the exclusive representative of the controllers
in violation of Section 19(a) (5), and that such violations
constituted derivatively a violation of Section 19(a) (1).

Discussion and Conclusions

In Professional Air Traffic Controllers Organization,
A/SLMR No. 10, January 20, 1971, the Assistant Secretary
held that ATCA was a labor organization within the meaning of
Section 2(e) of the Executive Order. Thereafter, ATCA sought
to cease being a labor organization and to become a profes-
519na1 organization and to be recognized as such. In Federal
Aviation Administration, Atlanta ATC Tower, A/SIMR No. 300,
August 15, 1973, the Assistant Secretary found that ATCA had
"materially changed its organization and operation" so that
"the record does not support the conclusion that ATCA is a
labor organization within the meaning of Section 2(e) of the
Order" and that "its current relationship with the FAA is
consistent with that permitted a professional association
under Section 7(d) (3) of the Order, as amended."

There is nothing in the record before me to indicate
that ATCA has, since the record in the Atlanta ATC Tower
case was made, "changed its organization and operation" to
again become a labor organization within the meaning of
Section 2(e). Indeed, there is nothing to indicate it has
changed at all. 1In such circumstances I am bound by the
decision in the Atlanta ATC Tower case, and find that ATCA is
not a labor organization within the meaning of the Executive
Order.

In light of the decision in the Atlanta ATC Tower case,
the record would not support a conclusion that there was any-
thing in the dealings between Respondent and ATCA that was
not "consistent with that permitted a professional associa-
tion under Section 7(d) (3) of the Order, as amended."
Section 7(d) (3) permits limited dealing with a professional
association, and the dealings between Respondent and ATCA
have not transgressed those limits. Assuming, without de-
ciding, that the publication of the ATCA.article constituted
encouragement of membership in ATCA, there is nothing in the
Executive Order that prohibits the Activity from encouraging
membership in a professional organization that is not also a

136

-6 -

labor organization. The fact that air traffic controllers are
eligible for membership in both organizations does not nake
encouragement of membership in ATCA a violation of Section 19
(a) (3) which proscribes assistance to a labor organization,
nor a refusal to accord appropriate recognition to the recog-
nized labor organization in violation of Section 19(a) (5).
Such assistance to such an organization would be no more
violative of the Executive Order than would be encouragement
of membership in the Activity's recreational association

(if it has one) in which the controllers are eligible for
membership because they are employees of the Activity.

The publication of the questioned article was thus not
a violation of the Executive Order.

Recommendation

The complaint should be dismiQ?;;.

MILTON KRAMER
Administrative Law Judge

Dated: November 30, 1973
Washington, D. C.



February 28, 1974

UNITED STATES DEPARTMENT OF LABOR
ASSISTANT SECRETARY FOR LABOR-MANAGEMENT RELATIONS
SUMMARY OF DECISION AND DIRECTION OF ELECTION OF THE ASSISTANT SECRETARY
PURSUANT TO SECTION 6 OF EXECUTIVE ORDER 1I491, AS AMENDED

DEPARTMENT OF THE TREASURY,
UNITED STATES CUSTOMS SERVICE
A/SIMR No. 354

The subject case involved a representation petition filed by the
National Treasury Employees Union, Chapter 101 (NTEU) seeking an
election in a unit of all professional employees in the United States
Department of Treasury, United States Customs Service, Office of Regulations
and Rulings. The record revealed that the only nonsupervisory professional
employees in the unit claimed are Customs Law Specialists but that there
are other professional employees employed in other administrative
divisions of the Activity in Washington, D.C., These other nonsupervisory
professional employees include 12 accountants, an engineer, and an
architect in the Office of Administration, and chemists in the Office of
Operations, In addition, the Office of the Chief Counsel, under the
overall supervision of the General Counsel of the Department of the
Treasury but located in the United States Customs Service offices in
Washington, D.C., employs staff attormeys. The parties entered into a
stipulation setting forth all material facts and the case was transferred
by the Acting Assistant Regional Director for Labor-Management Services
to the Assistant Secretary for decision,

The Assistant Secretary found that the skills and basic qualifications
standards, as well as the duties, of the Customs Law Specialists differ
considerably from those of the chemists, accountants, the engineer and
the architect. Moreover, on-the=job-training and the career ladder of
the Customs Law Specialists are unlike those of the other above-mentioned
professionals, and there is no interchange and relatively little work
contact between the Customs Law Specialists and other professionals of the
Activity, The Assistant Secretary also found no evidence that the attorneys
in the Office of Chief Counsel have extensive contact with Customs Law
Specialists or other professionals of the Activity. He'noted that although
the Chief Counsel has his own budget for his office, unlike the Assistant
Commissioners who are in charge of each of the operating Offices of the
Activity, he does not have the authority to hire, fire and promote the
employees under his jurisdiction; rather, this authority resides in the
General Counsel of the Treasury Department.

Based on these circumstances, and noting particularly the agreement
of the parties with respect to the appropriateness of the unit sought
and the facts that the unit sought would include all nonsupervisory,
professional employees employed within a given administrative division
of the Activity, that the professional employees sought performed different
work and have little or no work contact with other professional employees
of the Activity, and that all of the employees in the claimed unit are
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under the supervision, direction, and administrative control of the
Assistant Commissioner of the Office of Regulations and Rulings, the
Assistant Secretary found that the claimed employees share a clear and
identifiable community of interest and that such a unit will promote
effective dealings and efficiency of agency operation., Accordingly,
he directed an election in the unit found appropriate,
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A/SIMR No. 354
UNITED STATES DEPARTMENT OF LABOR
BEFORE THE ASSISTANT SECRETARY FOR LABOR-MANAGEMENT RELATIONS

DEPARTMENT OF THE TREASURY,
UNITED STATES CUSTOMS SERVICE

Activity
and Case No. 22-4040(RO)

NATIONAL TREASURY EMPLOYEES UNION,
CHAPTER 101

Petitioner

DECISION AND DIRECTION OF ELECTION

This matter is before the Assistant Secretary pursuant to Acting
Assistant Regional Director for Labor-Management Services Frank P.
Willette's Order Transferring Case to the Assistant Secretary of Labor
pursuant to Section 206,5(a) of the Assistant Secretary's Regulations.

Upon the entire record in this case, including the parties' stipu-
lation of facts and accompanying exhibits, 1/ the Assistant Secretary
finds:

1. The labor organization involved claims to represent certain
employees of the Activity.

2, As indicated above, the NTEU seeks an election in a unit
consisting of all professional employees in the Office of Regulations
and Rulings of the United States Customs Service, Washington, D.C. The

l/‘gfﬁe stipulation of facts and accompanying exhibits failed to set
forth the unit sought in the instant petition filed by the National
Association of Internal Revenue Employees, and Chapter No., 101,
National Association of Internal Revenue Employees, the former
designation of the Petitioner, the National Treasury Employees Uniom,
Chapter 101, herein called NTEU, I am advised administratively
however, that the unit sought by the subject petition is: All
professional employees in the United States Department of Treasury,
United States Customs Service, Office of Regulations and Rulings;
excluding, all nonprofessional employees and employees engaged in
Federal personnel work in other than a purely clerical capacity,
managers, supervisors and guards as defined in Executive Order
11491, as amended.
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evidence establishes that the only professional nonsupervisory job
category in the Office of Regulations and Rulings is, in fact, that of
Customs Law Specialist, It appears that the parties are in agreement

as to the appropriateness of the unit sought. However, because additional
professional employees are employed in other administrative divisions

of the Activity in Washington, D.C., the case was transferred to the
Assistant Secretary by the Acting Assistant Director for Labor-Management
Services for a determination as to whether the unit sought was appropriate.

The stipulation of facts reflects that the Office of Regulations
and Rulings is one of five administrative subdivisions of the Activity,
each of which is under the direction of an Assistant Commissioner of
Customs. These five Assistant Commissioners, and the Chief Counsel, who
is in charge of the Office of Chief Counsel, are the principal staff
assistants to the Commissioner of the Bureau, The Office of Regulationms
and Rulings is subdivided into four operating divisions: Carriers,
Drawback and Bonds Division; Classification and Value Division; Entry
Procedures and Penalties Division; and Regulations Division., Among the
duties of the Office of Regulations and Rulings are: providing inter-
pretations and information concerning Customs and other laws, Customs
regulations and related procedures, internally,to other government
agencies, to the Congress, and to the public; preparing decisions on
current regulations and practice, including decisions reflecting Customs
Service positions to be defended by the Department of Justice in the
courts; monitoring Customs legal decisions and programs; maintaining and
revising the Customs regulations and manual; reviewing and recommending
methods for the dissemination of regulatory or procedural information;
drafting legislation or reviewing proposed legislation; and providing
legal advice and assistance to Treasury Department and Customs Service
representatives at legislative hearings, Treasury Department conferences,
inter-agency conferences and international meetings. These responsi-
bilities cut across the organizational lines of the four operating
divisions of the Office of Regulations and Rulings, and Customs Law
Specialists are employed in each of these divisions.

Although the Customs Law Specialists are the only nonsupervisory,
professional employees in the Office of Regulations and Rulings, 2/
there are other professional employees in two of the remaining four
organizational offices of the Activity, and in the Office of the Chief
Counsel. Thus, in the Office of Administration there are employed 12
nonsupervisory accountants, an engineer and an architect; the Office of
Operations employs five chemists; and the Office of the Chief Counsel
employs nine staff attorneys. The evidence establishes that the skills
and basic qualification standards, as well as the duties, of the Customs
Law Specialists differ considerably from those of the chemists, accoun-
tants, the engineer and the architect., Moreover, on-the-job-training
and the career ladder of the Cﬁstoms Law Specialists are unlike those of

2/ I am advised administratively that there are approximately 77 emp loyees
in the claimed unit., It was noted that there is no collective bargain-
ing history with respect to any Headquarters staff employees of the
Activity.
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the other apove-mentioned protessionals, and there is no interc?ange
and relatively little work contact between the Customs Law Specialists
and other professionals of the Activity.

The Assistant Commissioners of the Bureau, including the Assistant
Commissioner of the Office of Regulations and Rulings, have authority
to hire, fire and promote employees under their jurisdiction. They
also have authority for supervising, assigning and transferring employees
within their respective offices, reviewing job performance, and approving
the expenditure of funds for operational needs. 3/

The Office of the Chief Counsel is under the general supervision of
the General Counsel for the Treasury Department, although physically
located in the offices of the United States Customs Service. Among the
many responsibilities of the Office of Chief Counsel are the providing of
legal advice to the Commissioner and the Assistant Commissioners in all
areas pertaining to personnel matters; representing management in ad-
ministrative hearings involving labor-management relations; reviewing and
recommending possible disciplinary action against holders of various
licenses issued by the Customs Service; representing the Customs Service
in any administrative hearings conducted in connection with such
disciplinary matters; reviewing and recommending disposition of claims
filed under various statutes; and furnishing legal advice to the Depart=-
ment of Justice with regard to such claims. In connection with these
various responsibilities, staff attormeys are generalists and are given
assigmments to all areas of functional responsibility. There is, however,
no evidence that these attormeys have extensive contact with Customs Law
Specialists or other professionals of the Activity. Moreover, although
the Chief Counsel has his own budget for his office, unlike the Assistant
Commissioners, he does not have the authority to hire, fire and promote
the employees under his jurisdiction; rather, this authority resides in
the General Counsel of the Treasury Department.

Based on the foregoing circumstances, and noting particularly the
agreement of the parties with respect to the appropriateness of the umit
sought, and the facts that the unit sought would include all the nonsuper=-
visory, professional employees employed within a given administrative
subdivision of the Activity, that the professional employees sought
perform different work and have little or no work contact with other
professional employees of the Activity, and that all of the employees

in the claimed unit are under the supervision, direction, and administrative

control of the Assistant Commissioner of the Office of Regulations and
Rulings, I find that the claimed employees share a clear and identifiable
commmity of interest and that such a unit will promote effective dealings

3/ The parties stipulated that if the unit sought were broadened to
include the other professionals employed by the Activity, negotiations
would have to be elevated to the level of the Commissioner of Customs,
which the parties assert would also require the active participation of
the three Assistant Commissioners in whose divisions professionals
are employed.

3=
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and efficiency of agency operations. Accordingly, I shall direct an
election in the following unit which I find to be appropriate for

the purpose of exclusive recognition under Executive Order 11491, as
amended:

All professional employees in the United States
Department of Treasury, United States Customs
Service, Office of Regulations and Rulings,
excluding all nonprofessional employees, employees
engaged in Federal personnel work in other than

a purely clerical capacity, management officials,
and supervisors and guards as defined in the Order.

DIRECTION OF ELECTION

An election by secret ballot shall be conducted among employees
in the unit found appropriate as early as possible, but not later than
60 days from the date below. The appropriate Area Administrator shall
supervise the election, subject to the Assistant Secretary's Regulations.
Eligible to vote are those in the unit who were employed during the
payroll period immediately preceding the date below, including the
employees who did not work during the period because they were out ill
or on vacation or on furlough, including those in the military service
who appear in person at the polls., Ineligible.to vote are employees who
quit or were discharged for cause since the designated payroll period and
who have not been rehired or reinstated before the election date. Those
eligible shall vote whether or not they desire to be represented for the
purpose of exclusive recognition by the National Treasury Employees
Union, Chapter 101,

Dated, Washingtom, D.C.
February 28, 1974

Paul J,/Fasser, Jr, Assistant Secretary of
Labor for Labor-Management Relations
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February 28, 1974

UNITED STATES DEPARTMENT OF LABOR
ASSISTANT SECRETARY FOR LABOR-MANAGEMENT RELATIONS
SUMMARY OF DECISION AND ORDER OF THE ASSISTANT SECRETARY
PURSUANT TO SECTION 6 OF EXECUTIVE ORDER 11491, AS AMENDED

TENNESSEE AIR NATIONAL GUARD,
NASHVILLE, TENNESSEE
A/SIMR No. 355

This unfair labor practice proceeding involves a complaint filed
by the National Federation of Federal Employees (Complainant) alleging
that the Tennessee Air National Guard (Respondent) violated Section 19
(a)(1) of the Executive Order by refusing to allow the Complainant's
non-employee representatives to distribute literature in the Respondent's
parking lots and to otherwise conduct a representation campaign.

The Administrative Law Judge found that at the time of the Complain-
ant's request for access to the Respondent's premises by its non-employee
representatives, there had been no diligent or unsuccessful efforts made
by the Complainant to contact employees away from the Respondent's premises.
He found further that there was no showing that the Complainant's non-
employee representatives were treated in a manner different from non-
employee representatives of the incumbent labor organization, National
Association of Government Employees (NAGE). Under these circumstances,
the Administrative Law Judge concluded that by denying non-employee
representatives of the Complainant access to its parking lots and premises
for the purpose of conducting an organizational campaign among the Re-
spondent's employees, the Respondent did not interfere with, restrain,
or coerce employees in the exercise of the rights assured them under
Section 1(a) of the Order or otherwise violate Section 19(a)(l) of the
Order. Accordingly, he recommended that the complaint be dismissed.

Upon review of the entire record in this proceeding, including
the Report and Recommendation of the Administrative Law Judge, and noting
the absence of exceptions, the Assistant Secretary adopted the findings,
conclusions and recommendation of the Administrative Law Judge.
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UNITED STATES DEPARTMENT OF LABOR

BEFORE THE ASSISTANT SECRETARY FOR LABOR-MANAGEMENT RELATIONS

TENNESSEE AIR NATIONAL GUARD,

NASHVILLE, TENNESSEE

and

Respondent

Case No. 41-3171(CA)

NATIONAL FEDERATION OF FEDERAL

EMPLOYEES

and

Complainant

NATIONAL ASSOCIATION OF GOVERNMENT

EMPLOYEES

Party

DECISION AND ORDER

On November 9, 1973, Administrative Law Judge Rhea M. Burrow issued
his Report and Recommendation in the above-entitled proceeding, finding

that the Respondent has not

engaged in the unfair labor practice alleged

and recommending that the complaint be dismissed. No exceptions were
filed to the Administrative Law Judge's Report and Recommendatiom.

The Assistant Secretary has reviewed the rulings of the Administra-
tive Law judge made at the hearing and finds that no prejudicial error
was committed. The rulings are hereby affirmed. Upon consideration of
the Administrative Law Judge's Report and Recommendation and the entire
record in the subject case, and noting that no exceptions were filed, I
hereby adopt the findings, conclusions and recommendation of the

Administrative Law Judge.

ORDER

IT IS HEREBY ORDERED that the complaint in Case No. 41-3171(CA) be,

and it hereby is, dismissed.

Dated, Washington, D.C.
February 28, 1974

. Paul J. Assistant Secretary of
Labor for Labor-Management Relations
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REPORT AND RECOMMENDATION

Statement of the Case

This proceeding arose upon the filing of an unfair
labor practice complaint that was amended on February 26,
1973, by the National Federation of Federal Employees (here-
inafter referred to as NFFE and/or Complainant), against the
Tennessee Air National Guard (hereinafter referred to as

Respondent) alleging that the Respondent engaged in. certain conduct

violative of Section 19(a) (1) of Executive Order 11491.
Essentially the complaint as amended, charges that Respondent
committed an unfair labor practice by refusing to allow

NFFE representatives to distribute literature in Respondent's
parking lots and to otherwise conduct a representation campaign.

The Regional Administrator's Order rescheduling the
hearing designated the Respondent, Complainant, and the
National Association of Government Employees as parties to
the proceeding and a hearing was held in the matter on June
14, 1973, at Nashville, Tennessee. All parties were represented
and afforded full opportunity to be heard and to introduce
relevant evidence on the issues involved. Briefs were filed
on behalf of Complainant and Respondent and were duly con-
sidered by me in arriving at my determination in this matter.

Upon the entire record herein, including my observation
of the witnesses and their demeanor and upon the relevant
evidence adduced at the hearing, I make the following findings,
conclusions and recommendations:

I

The Issue and Position of the Parties

The issue presented in this proceeding is whether the
Respondent violated Section 19(a) (1) of the Order by denying
access of its premises to Complainant's non-employee organizers
in non-work areas on non-duty hours so as to deprive employees
of their right to be informed and deny them freedom to make
a reasoned and informed choice of representative.

The Respondent and NAGE urge that Complainant did not
carry its burden of showing that it made a diligent effort
to communicate with employees away from Respondent's pre-
mises; also, that Respondent would have been in violation of Sec-
tion .19 (a) (3) of the Order had it granted Complainant's request.
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The Complainant postulates that NAGE had exclusive
recognition in only two of Respondent's installations, thus
the remaining installations were on an equal basis; also,
that when NAGE attempted to obtain statewide recognition in
one unit it put the two units where they had an exclusive "on
the line," and the effect was to waive exclusive recognition
at those installations and to put the parties on an equal
basis at all installations. Department of the Treasury, Bur-
eau of Customs, Boston, Massachusetts, A/SLMR No. 169 was cited
to support its position and the following was quoted at page
5 from that decision:

"...To support a contention that non-employee
organizers should be accorded personal access...to
employees on activity premises for the purpose of
campaigning, it must be shown that the employees

at whom the campaigning is directed are inaccessible,
thus rendering reasonable attempts to communicate
with them on a direct basis outside the activity's
premises ineffective."

At the close of Complainant's proof and upon com-
pletion of all testimony at the hearing the Respondent agency
and NAGE moved to dismiss the proceeding on the basis that
the Complainant had not sustained its burden of proof under
Section 203.14 of the Rules and Regqgulations of proving by
a preponderance of the evidence that the Respondent had
violated Section 19(a) (1) of the Order by interfering with,
restraining or coercing any employee in the exercise of their
rights assured by the Order. I did not consider it appropriate
to rule on the motion from the bench and reserved judgment
on it for consideration in my decision.

II

Findings of Fact

Except as to whether Respondent's employees were access-

ible through attempts to communicate with them by Complaintant's
agents by means other than direct, personal access on Respondent's

premises, the material facts in this proceeding are not
essentially in dispute. The Respondent with five activities
located in four metropolitan areasl/ in Tennessee to wit:
Knoxville, Chattanooga, Nashville, and Memphis, is responsible
for conducting flight operations in support of various Air
Force commands; performing work in connection with maintenance

1/ Alcoa and Knoxville are practically adjacent installations
located in the Knoxville area. Transcript, hereinafter
referred to as Tr., p.9.

repair and operation of aircraft; maintaining and operating

a ground to air communications network; and, assuring that
all activities are trained to a state of combat readiness.2/
The Respondent employs approximately 475 employees at the five
locations. At two of the installations, Alcoa and Nashville,
the National Association of Government Employees, hereinafter
referred to as NAGE and/or party had exclusive representation.
It is urged by the Complainant that these exclusive activities
were, in accordance with a stipulation entered into by the
parties, "put on the line"3/ by NAGE's bid or petition filed

on October 31, 1972, to seek exclusive statewide recognition.
An election on January 24, 1973, resulted in NAGE being
successful in its attempt to represent all 475 employees in
one statewide exclusive unit.

III

Notice of NAGE's October 31, 1972 petition for ex-
clusive representation was posted at the Chattanooga in-
stallation on November 4, 1972; Memphis and Alcoa on Novem-
ber 6, 1972; Nashville on November 7, 1972; and Knoxville on
November 9, 1972, pursuant to the Rules and Regulations of the
Assistant Secretary of Labor. While posting was being
accomplished at the five installations, Laurence Chivers,
Regional Coordinator, and organizer for Complainant, contacted’.
Respondent's technician personnel representative at the
Nashville installation on November 6, 1972, to arrange for
solicitation of employees on the premises. At that time
Mr. Chivers was aware there had been no posting at Nashville.
About 10:30 a.m., on November 7, he began passing out literature
within the headquarters complex and in the parking areas.
About 2:30 p.m., he was told he could no longer do so. On
November 8, 1972, he met with Respondent's representatives and
requested permission of Respondent to conduct an organizing
campaign with non-employee organizers among the petitioned

for emp}oyees by distributing literature at the installations and
in parking lots at off and after duty hours in order to secure the

2/ Tr. pp 12, 13, 142-146.
3/ Tr. p 9.

142




-5 -

required showing of interest4/ in the forthcoming election as
an interested party.5/ The Complainant was denied permission
to conduct an organizing campaign with non-employee organizers
at the agency installations.§/ William C. Smith, Respondent's
Adjutant General, testified that access to its installations
had previously been denied to NAGE non-employee organizers
and he had been instructed that if Complainant was afforded
access the Respondent would be in violation of Department of
Defense policy. Bob Chaffin, Director of Inter-Governmental
and Employee Relations for the State of Tennessee,testified
that at the meeting on November 8, 1972,he advised the NFFE
non-employee representatives present that they were permitted
to use employee-representatives to distribute literature dur-
ing work hours on non-duty time in non-restricted areas, but
the non-employee representatives could not enter the parking
lots. An inquiry was made if the agency would furnish a list
of employees with names, addresses and telephone numbers

and they were informed that the names and bases where the
employees worked could be furnished but to include addresses
and telephone numbe}s would be in violation of Department of
Defense directives?/ and possibly the Federal Personnel Manual.
He stated that Mr. Chivers remarked that the permissible list
would not do any good at that late date, that they might want
it later.

4/ Section 202.5(a) of the Assistant Secretary Regulations

~ provide that "no labor organization will be permitted to
intervene in any proceeding pursuant to this part unless
it has submitted a showing of interest of 10 percent
(10%) or more of the employees in the unit involved in
the petition together with a alphabetical list of names
constituting such showing or has submitted a current or
recently expired agreement with the Activity, covering any
of the employees involved, or has submitted evidence that
it is the currently recognized or certified exclusive re-
presentative of any of the employees involved."

5/ Complainant's Exhibit A.

6/ Respondent's Exhibit No. 2, which states in part: "We

would welcome any efforts made on behalf of your Union which
are provided for in DOD 1426.1, Section VII,entitled:
Dealing with Labor Organizations, parts A 1 (a) and (b) (a
CTOpy 1s attached Tor your information). However, it is our
policy that non-employee representatives not be granted
permission to engage in on-station organizing or campaigning
activities. Section C of the above referenced Directive
states: 'If permission is granted to one labor organization
for non-employee representatives to engage in on-station
organizing or campaigning activities, the same privilege
must be extended to any other requesting labor organization.
Our policy is based on this statement and the possible dis-
ruptive effects in the work situation, especially if several
Unions become involved."

7/ Tr., p. 191, and Respondent's Exhibit No. 2.
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At Nashville, the Complainants effort to communicate
with employees occurred on November 7, the afternoon of
November 8, and November 9, 1972. The communications on Nov-
ember 8 and 9 with employees consisted of representatives
passing out handbills outside the gate of the Respondent's
premises and contacting employees during lunch at restaurants
off the premises. Complainant in its brief state that by
handbilling, its agents were able to distribute literature to up to
thirty percent (30%) of the automobiles that entered and left
the gate in the morning and afternoon but they were unable
to tell non-unit employees from other persons on the installation.
About ten percent (10%) of the vehicles that entered in the
morning left the installation for lunch but again unit and
non-unit personnel could not be distinguished and in a two-
day period they were only able to contact one person at
restaurants. The effort to establish contact at Nashville
was called off at the end of the second day after two of
Complainant's representatives were reported to have been almost
run over by an irate employee. Other than at Memphis all
activity by the Complainant ceased after November 9, 1972.

\%

At the Memphis installation, Complainant's representative,
Charles Stephens,testified that he was told on November 8,
1972 that non-employee organizers would not be allowed on the
installation.8/ He then came to Nashville but returned to
Memphis the following day in time to pass out handbills to
sixty or sixty-five people. On Friday, November 10, an in-
dividual he contacted furnished him a list of 20 names and on
Saturday, November 11, he made some effort to contact them,
apparently by long distance phone calls from Little Rock,
Arkansas. He returned to Memphis Sunday night and on Monday,
November 13, he passed out literature announcing a meeting
that night. Seven or eight persons showed up at the meeting.9/
He announced he would be in his motel room on Tuesday. He
handed out his remaining literature on Tuesday morning, Nov-
ember 14, 1972, and then returned to his motel. No one showed
up to see him or appeared for the 4:30 scheduled meeting when
they got off work and he withdrew about 5:30 p.m. 1o/

8/ Tr. p 126.
9/ Tr. p 120.

10/ Tr. pp 121, 130, 131.
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Complainant had an employee at Knoxville, but no proof
was introduced as to his activities other than Mr. Chivers
stated he was told by him he had been denied a list of names
at the Knoxville installation.ll/ ophere was no proof intro-
duced as to the Complainant's activities to organize the in-
stallations at Alcoa and Chattanooga.

VI

Summary of Concluding Findings and Discussion

The guideline decisions material to this proceeding in-
clude Department of Treasury, Bureau of Customs, A/SLMR Case
No. 169, cited by NFFE in support of its position. In that
case, there were more than 800 employees eligible to vote in
some 50 locations scattered in seven states and all of them
were not located in the cities in which the districts were
headquartered. 1In the circumstances the Assistant Secretary

"adopted the Hearing Examiner's recommendation and
sustained the AFGE's objection relating to the
Activity's refusal to permit the Union use of its
intra-office mail facilities, inasmuch as the unit,
composed of over 800 employees, is dispersed over a
wide geographical area with some employees located
in remote areas, and the Activity refused both the
AFGE and the NCSA permission to use any of its
facilities to enable them to communicate with em-
ployees in the Unit. In these circumstances, and
noting the desirability of attaining an informed
electorate in elections held under the provisions of
the Executive Order, the Assistant Secretary con-
cluded that the Activity's refusal to make its
internal mail services available improperly inter-
fered with the conduct of the election. The
Assistant Secretary also noted that existing agency
policy to the contrary was not controlling."

It was also held that

"...to support a contention that non-employee organizers
should be accorded personal access (as distinguished
from access through the mail) to employees on activity
premises for the purpose of campaigning, it must be
shown that the employees at whom the campaigning

is directed are inacessible, thus rendering reasonable
attempts to communicate with them on a direct basis
outside the activity's premises ineffective."

11/ Tr. p 70.
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The Respondent Activity has cited Department of the

Army, U.S. Army Natick Laboratories, Natick, Massachuse?ts,
A/SLMR No. 263, as being dispositive of the issue in this pro-

ceeding.

In that case the following was stated:

"In my view the principles enunciate in the Menlo

Park [12/] and the Defense Supply Agency, Burlingame [13/]
decisions are, except in the special circumstances
noted below, applicable in the subject case. Thus, I
find that in the absence of special circumstances,

a labor organization, such as AFGE in the instant
case, which has not raised a question concerning
representation and which clearly does not have equiva-
lent status with an incumbent exclusively recognized
representative, such as the Complainant herein, may
not be furnished, at the discretion of an agency

or activity, with the use of the latters' services

and facilities. To hold otherwise would, in my

opinion, be inconsistent with the purposes and
policies of the Order as expressed in Section 19(a) (3).
Thus, a contrary result, in effect could grant to

an agency or activity the power to pick and choose

the particular rival labor organization it desires

to unseat an incumbent, rather than leaving such

a choice where it belongs - in the hands of the

unit employees.***Moreover, the labor-management re-
lations stability sought to be achieved through a
meaningful bargaining relationship constantly could

be placed in jeopardy by an agency or activity using
as leverage in the bargaining relationship the power
to permit representatives of a rival labor organization
on its premises at any time for campaigning purposes.

"With regard to possible special circumstances which
may warrant a departure from the foregoing principle,

I find that where no question concerning representation
exists, such as in the instant case, non-employee
representatives of a labor organization which does not
have equivalent status nevertheless may be furnished
with agency or activity services and facilities for

the purpose of an organizational campaign only in cir-
cumstances where it can be established that the em-
ployees involved are inaccessible to reasonable attempts
by the labor organization to communicate with them
outside the agency's or activity;s premises.***It is

my view that in such limited circumstances the policies
of the Order as set forth in Section 19(a) (3) must be
balanced with the overall policy of affording employees
the right to obtain relevant information which will
assist them in exercising their rights assured under
Section 1l(a) of the Order. It should be noted, however,that

12/ A/SLMR No. 143.
I3/ A/SLMR No. 247.
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before an agency of activity grants access to its
facility by non-employee representatives of a labor
organization in these circumstances, it must as-
certain that the labor organization involved has
made a diligent, but unsuccessful, effort to contact
the employees away from the agency or activity pre-
mises and that its failure to communicate with the
employees was based on their inacessibility...."14/

In view of the above in connection with Section 19(a)
(1) of the Order which provides that "Agency management shall
not - (1) Interfere with, restrain, or coerce an employee in
the exercise of the rights assured by the Order," I find that:

(1) At the time NAGE filed its petition for statewide
recognition on October 31, 1972, it was the exclusive re-
presentative of Respondent's employees at Nashville and Alcoa,
Tennessee installations. Even assuming arguendo, without
deciding that NAGE waived its exclusive jurisdiction at
Nashville and Alcoa and that the parties were on an equal basis
in all areas as Complainant contendsl5/ there is no showing
that Complainant's non-employee representatives were treated
in any different manner from those of NAGE.

14/ Also see NLRB v. Babcock & Wilcox Company, 351 U.S. 105
(1956) , illustrating the law in the private sector
where the Supreme Court held that an employer need not
permit non-employee organizers the use of its property
where other available and effective channels of communi-
cation exist.

15/ 1In Defense Supply Agency, Defense Contract Administration
Services, Region SF, Burlingame, California, A/SLMR
No. 247, the Assistant Secretary held that when a petition
was filed a question concerning representation was raised,
and that a labor organization which did not intervene
in the proceeding did not have equivalent status with
the petitioner for purposes of campaigning on the
Activity's premises, notwithstanding the fact that a question
as to the appropriateness of the claimed unit had not
been resolved at the time the non-intervening labor
organization was granted access to the Activity's pre-
mises. Accordingly, it was found that the Activity
violated Section 19(a) (3) of the Order by granting a
non-intervening labor organization equivalent status with
respect to use of its facilities for the purposes of
conducting a solicitation campaign.
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(2) The evidence of record does not establish that
there was a showing of sufficient interest in favor of NFFE
among Respondents' employees to permit it to intervene and in
the subsequent election NAGE was certified in January 1973
as the exclusive statewide union representative.

(3) Notice of posting ensued after NAGE filed its
petition for statewide recognition beginning at Chattanooga
on November 4 and ending at Knoxville on November 9, 1972.

(4) There was no evidence introduced as to any
activity having been taken by Complainant to organize em-
ployees of the Respondent at Chattanooga and Alcoa installations.

(5) One Complainant member employee at Knoxville
is reported to have told NFFE organizer, Laurence Chivers,
that NFFE was denied a list of names of employees at that
station but no other significant activity was suggested and
the hearsay testimony was not otherwise substantiated.

(6) At Nashville, the Complainant, NFFE Activities
by its non-employee representatives was confined to handbilling
on November 7, 8, and 9, 1972, outside the gate at the
installation, and attempts to contact employees at various
restaurants during lunch hour in the vincinity of the in-
stallation.

(7) At Memphis the Complainant had one non-employee
organizer who on November 9, 1972 distributed literature to
60 or 65 people driving automobiles through the gate; litera-
ture was again distributed on November 13, 1972, and seven
persons showed up for a meeting that was announced for that
evening. Literature was again distributed on November 14,
1972, but no employees showed up for the scheduled meeting
on that date and all activity ceased on that date.

(8) Employees in all areas resided away from but
within a radius of 25 to 30 miles of Respondent's installations
and came to work in vehicles parked on the premises. All
installations were in metropolitan areas.

(9) At the time Complainant's non-employee organizers
sought permission on November 8, 1972,to distribute literature
in Respondent's parking lots and to otherwise conduct a re-
presentation campaign it had made no significant or diligent
effort to contact the employees away from the agency or
activity premises or show that its failure to communicate with
them was based on their inaccessibility. Inaccessibility as
distinguished from unresponsiveness is not demonstrated by
the brief handbilling efforts subsequently shown to have
been made at the Nashville and Memphis installations with sub-
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stantially no effort having been demonstrated at Knoxville,
Chattanooga and Alcoa. Further, there was no proof by Com-
plainant of any attempts to utilize its member employee at the
various installations to help in its organization campaign

or that Respondent in any way restricted it from doing so.

Based on the foregoing, I find that the evidence does
not establish that the employees involved herein were beyond
the reach of reasonable efforts of NFFE to communicate with
them other than by access to parking lots and premises of the
Respondent by non-employee organizers.l6,

(10) Denial of access to Activity work areas to non-
employees for electioneering; impartially applied to all unions,
is not an unfair labor practice, since there is no obligation
for the Activity to grant such access.l7/ This policy was
later clarified in Department of the Army, U.S. Army Natick
Laboraties case to apply except in those circumstances where
it can be established that the employees are inaccessible to
reasonable attempts by the labor organization to communicate
with them outside the agency or activity premises.l8/ 1In
Defense Supply Agency, Defense Contract Administration Ser-
vices, Region SF, Burlingame, California, the Assistant
Secretary held that when a petition was filed a question con-
cerning representation was raised, and that a labor organization
which did not intervene in the proceedings did not have
equivalent status with the petitioner for purposes of campaign-
ing on the Activity's premises, notwithstanding the fact that
a question as to the appropriateness of the claimed unit had
not been resolved at the time the non-intervening labor or-
ganization was granted access to the Activity's premises.l9/

In the same case it was noted that "...before an agency or
activity grants access to its facility by non-employee repre-
sentatives of a labor organization in these circumstances, it
must ascertain that the labor organization involved has made
diligent, but unsuccessful, effort to contact the employees
away from the agency or activity premises and that its failure
to communicate with the employees was based on their inaccess-
ibility.

16/ This finding was made without reference or reliance to

- the Respondent Agency's contention that in denying access
to NFFE, it was following Department of Defense or
Agency directives. Such is not considered a proper de-
fense of allegedly violative conduct, (A/SLMR Decisions
Nos. 1 and 263).

17/ Report No. 23 of Assistant Secretary Ruling pursuant to
Section 6 of Executive Order 11491.

18/ A/SLMR No. 263.

See footnote 15, supra.

q

- 12 -

In this case access to its premises was not granted by
the Respondent and I find that at the time of Complainant's
requested access to Respondent's premises by its non-employee
representatives there had been no diligent or unsuccessful
efforts made by Complainant to contact employees away from
Respondent's premises.

In view of the foregoing, I find that the motion to
dismiss the complaint because of failure to prove a violation
of Section 19(a) (1) of the Order made at the close of Complain-
ant's proof and renewed upon completion of all testimony is
warranted and I will so recommend.

VI
Conclusion

By denying non-employee representatives of Complainant
(NFFE) access to its parking lots and premises for the pur-
pose of conducting an organizational campaign among its em-
ployees, after it had previously denied permission and access
to non-employee representatives of NAGE, the Respondent did
not interfere with, restrain, or coerce employees in the
exercise of the rights assured them under Section 1l(a) of the
Order or otherwise violate Section 19(a) (1) of the Order.

VII

Recommendation

In view of the foregoing findings and recommendation
made above, I recommend that the Assistant Secretary dismiss
the complaint.

/LZZ'—Q_ )77, /ﬁ‘ﬂ/w/

Rhea M. Burrow
Administrative Law Judge

Dated: November 9, 1973

Washington, D.C.
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February 28, 1974

UNITED STATES DEPARTMENT OF LABOR
ASSISTANT SECRETARY FOR LABOR-MANAGEMENT RELATIONS
SUMMARY OF DECISION AND DIRECTION OF ELECTION
OF THE ASSISTANT SECRETARY
PURSUANT TO SECTION 6 OF EXECUTIVE ORDER 11491, AS AMENDED

DEPARTMENT OF THE AIR FORCE,
McCLELLAN AIR FORCE BASE,
SACRAMENTO, CALIFORNIA
A/SIMR No. 356

This case involved a petition filed by Western Council of Engineers
(Petitioner) seeking an election in a unit of all professional engineers,
physical scientists, mathematicians and statisticians serviced by the
Consolidated Civilian Personnel Office and located at the Activity. The
latter contended that the petitioned for unit is not appropriate because
it includes employees who do not share a community of interest separate
and distinct from that of other employees of the Activity and, further,
that the unit sought would not promote effective dealings and efficiency
of agency operations.,

Under all of the circumstances, the Assistant Secretary concluded
that the employees in the petitioned for unit constitute a unique,
functional and homogeneous grouping of employees who enjoy a clear and
identifiable community of interest separate and distinct from all other
employees of the Activity. In reaching this conclusion, the Assistant
Secretary noted that the employees in the unit sought are engaged in a
complex, highly integrated function, under common overall supervision,
and are charged with a common mission. Further, he noted that they are
subject to uniform personnel policies, enjoy common working conditions and
job benefits, have direct job-relatedcontactis with each other and, have a
basic similarity of job classifications and skills. In finding that the
petitioned for unit would promote effective dealings and efficiency of
agency operations, the Assistant Secretary noted that the Activity cur-
rently recognizes Activity-wide units of nonprofessionals, as well as a
number of less-comprehensive units, and that there was no evidence that
such units had failed to promote effective dealings and efficiency of
agency operations. Accordingly, the Assistant Secretary ordered an
election to be conducted.
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A/SLMR No. 356
UNITED STATES DEPARTMENT OF LABOR

BEFORE THE ASSISTANT SECRETARY FOR LABOR-MANAGEMENT RELATIONS

DEPARTMENT OF THE AIR FORCE,
McCLELLAN AIR FORCE BASE,
SACRAMENTO, CALIFORNIA

Activity

and Case No. 70-2480

WESTERN COUNCIL OF ENGINEERS

Petitioner

DECISION AND DIRECTION OF ELECTION

Upon a petition duly filed under Section 6 of Executive Order 11491,
as amended, a hearing was held before Hearing Officer Robert M. Sichon.
The Hearing Officer's rulings made at the hearing are free from preju-
dicial error and are hereby affirmed.

Upon the entire record in this case, including the briefs filed by
the parties, the Assistant Secretary finds:

1. The labor organization involved claims to represent certain
employees of the Activity.

2. The Petitioner, Western Council of Engineers, seeks an election
in a unit consisting of "all engineers and scientists working in the pri-
mary professional series employed or serviced by the Consolidated Civilian
Personnel Office at McClellan Air Force Base, Sacramento, California,"
excluding all nonprofessional employees, management officials, employees
engaged in Federal personnel work in other than a purely clerical capacity,
supervisors and guards as defined under Executive Order 11491, as
amended. 1/ The Activity takes the position that the unit sought is
inappropriate because the employees covered by the petition do not share
a community of interest separate and distinct from other employees of the
Activity and because the petitioned for unit will not promote effective
dealings and efficiency of agency operations.

T/ Tn its petition, the Petitioner enumerated some 27 specific classiri-
cations of engineers, physical scientists, mathematicians and
statisticians which are inclpded in the unit sought.



The evidence establishes that the Activity includes the Sacramento
Air Materiel Area and the McClellan Air Force Base and that it is pri-
marily engaged in materiel procurement and the production and distribution
of assigned equipment,commodities and services to Air Force units
located world~wide. It is under the authority of a Commander and Vice-
Commander and organizationally is composed of four directorates which
report directly to the Commander -~ the Directorate of Materiel Management,
the Directorate of Procurement and Production, the Directorate of Distri-
bution, and the Directorate of Maintenance. Each directorate is subdivided
into seven or more divisions and, in turn, each division is subdivided into
two or more branches or detachments., Also reporting directly to the
Commander are eight staff offices and four support offices 2/ as well as
the Commanding Officer of McClellan Air Force Base who is in charge of some
fifteen staff and support organizations. 3/ 1In addition, there are thirty
tenant organizations located at the Activity which, although not subject to
the authority of the Commander in their operatioms, are serviced by the
Consolidated Civilian Personnel Office of the Activity, The record dis-
closes that the Activity employs approximately 15,000 civilian employees
in addition to approximately 5,000 military persommnel., Of the civilian
complement, approximately 346 are alleged to be nonsupervisory professional
employees. The petitioned for unit would include approximately 306 profes-
sional employees 4/ who are located organizationally throughout the Activity
as well as in two of the tenant organizations.

The record reveals that the Activity is a large, complex, highly
integrated organization composed of a number of smaller organizations
having diverse responsibilities and missions, but each dependent upon the
others in achieving its own mission and/or achieving the common mission of
the Activity., The evidence establishes that the Activity's mission re-
quires the coordinated efforts of each of its directorates and support
organizations and the success of its mission is dependent upon their
interrelationship, cooperation and teamwork., Although each directorate
performs its own function, testimony discloses that, through the integrated

2/ The staff offices include the Inspector General, the Staff Judge Advocate,
the Small Business and Contractor Relations Office, the Historical Office,
the Safety Office, the Local Actions Office, the Management Engineering
Team, and the Directorate of Plans and Programs, The four support
offices include the Advanced Systems Program Office (Detachment 51), the
Project Support Office (Detachment 42), the 2951st Combat Logistics
Support Squadron, and the United States Air Force Medical Clinic.

3/ These include, but are not limited to, the Personnel Division, Comp-
troller, Special Services Division, Civil Engineering Division and
Security Police Division.

y At the hearing, the parties stipulated that the employees in the peti-
tioned for unit are professional employees within the meaning of the

definition set forth in Department of the Interior, Bureau of Land
Management,Riverside District and Land Office, A/SLMR No. 170,
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work process, each is dependent upon the other for the successful com-
pletion of tfle particular service to be rendered. The record reflects
that in accomplishing their particular functions, the petitioned for em-
ployees generally have direct, job-related contacts with each other,
regardless of their location at the Activity, Moreover, there is evidence
of some interchange and transfer among employees of the petitioned for umit
throughout the directorates, divisions and support offices.

Although the petitioned for unit embraces some 27 separate job
classifications, all of these classifications are similar in terms of
requiring a basic education in physical science and mathematics and the
utilization of a common methodology in problem solving, Any distinctions
between the various classifications reflect specialization in the appli-
cation of the basic education and skills of the individual employee. The
record also discloses that all employees in the petitioned for umit are
subject to common overall supervision and, generally, enjoy common
personnel policies, working conditions, and job benefits. Further, the
area for consideration for promotion and reduction-in-force for the
petitioned for employees is Activity-wide.

Based on all of the foregoing circumstances, I find that the employees
in the petitioned for unit constitute a unique, functional and homogeneous
grouping of employees who enjoy a clear and identifiable commmity of in-
terest separate and distinct from all other employees of the Activity,
Thus, they are engaged in a complex, highly integrated function, under
common overall supervision and are charged with a common mission. Further,
they are subject to uniform personnel policies, enjoy common working con-
ditions and job benefits, have direct job-related contacts with each other
and have a basic similarity of job classifications and skills. Moreover,

I find that the petitioned for unit will promote effective dealings and
efficiency of agency operations. In this latter regard, it was noted
that the Activity currently recognizes Activity-wide units of nonprofes-
sional employees as well as numerous less~-comprehensive units and no
evidence was presented that such units had failed to promote effective
dealings and efficiency of agency operations. 5/ Accordingly, I find that

27 The AFGE currently represents the following three bargaining units of
nonsupervisory, nonprofessional employees under one negotiated agreement:
a unit of employees in the Reproduction Branch; a unit of all Wage Grade
employees, Activity-wide, including tenant organizations; and a unit of
all General Schedule employees, Activity-wide, including tenant organi-
zations. Additionally, the International Association of Pire Pighters
represents a unit of firefighters; the National Association of Govern~
ment Employees represents a unit of guards; the Technical Skills
Association represents a unit of technicians in the Petroleum Branch;
the American Federation of Technical Engineers represents a unit of
technicians in the Production and Quality Branches of the Accessories
Division; and the California Nurses Association represents a unit of
nurses in the Civilian Employee Health Services Branch of the Clinic.

3=




the unit sought is appropriate for the purpose of exclusive recognition
under the Order and, therefore, shall direct an election among the
employees in the following described unit:

All professional engineers, physical scientists,
mathematicians and statisticians serviced by the
Consolidated Civilian Personnel Office and located
at McClellan Air Force Base, Sacramento, California,
excluding all other professional employees, nonpro-
fessional employees, employees engaged in Federal
personnel work in other than a purely clerical
capacity, management officials, and supervisors and
guards as defined in the Order.

DIRECTION OF ELECTION

An election by secret ballot shall be conducted among the employees
in the unit found appropriate as early as possible, but not later than
60 days from the date below. The appropriate Area Administrator shall
supervise the election subject to the Assistant Secretary's Regulations.
Eligible to vote are those in the unit who were employed during the
payroll period immediately preceding the date below, including employees
who did not work during that period because they were out ill, or on
vacation or on furlough, including those in the military service who
appear in person at the polls. Ineligible to vote are employees who
quit or were discharged for cause since the designated payroll period
and who have not been rehired or reinstated before the election date.
Those eligible shall vote whether or not they desire to be represented
for the purpose of exclusive recognition by the Western Council of
Engineers.

Dated, Washington, D.C.
February 28, 1974

QM/-K«L.

Paul J./Fasser, Jr., lAssistant Secretary of
Labor for Labor-Management Relations
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February 28, 1974

UNITED STATES DEPARTMENT OF LABOR
ASSISTANT SECRETARY FOR LABOR-MANAGEMENT RELATIONS
SUMMARY OF DECISION AND ORDER OF THE ASSISTANT SECRETARY
PURSUANT TO SECTION 6 OF EXECUTIVE ORDER 11491, AS AMENDED

VETERANS ADMINISTRATION,
VETERANS BENEFIT OFFICE
A/SLMR No. 357 )

The Petitioner, National Alliance of Postal and Federal Employees,
Local 211, (NAPFE) sought an election in a unit of all nonsupervisory,
nonprofessional employees of the Administrative Division of the Veterans
Benefit Office, Veterans Administration, Washington, D.C. The Activity
contended that the requested unit was inappropriate because the other
five divisions at the Veterans Benefit Office are highly integrated with
the Administrative Division; the employees in the petitioned for unit
do not possess a clear and identifiable community of interest separate
and distinct from other employees of the Veterans Benefit Office; and
such a fragmented unit would not promote effective dealings and effi-
ciency of agency operations.

The Assistant Secretary found that the unit sought was not appro-
priate for the purpose of exclusive recognition. In this connection,
he noted that all of the Activity's employees, including those in the
unit sought, are engaged in a common mission which requires a close
working relationship between Administrative Division employees and
those of the other five divisions of the Activity. Moreover, he noted
that the evidence established that much of the work of the Administra-
tive Division affects, and is affected by, the pace and scheduling of
work performed in the other divisions, that employees of the Administra-
«ive Division have extensive work contacts with employees of the Ac-
tivity's other divisions, and that there have been numerous transfers
of employees between the Administrative Division and the other Activ-
ity divisions which contain several of the same job classifications
as are found in the Administrative Division.

As the Assistant Secretary found that the employees in the peti-
tioned for unit did not share a clear and identifiable community of
interest separate and distinct from other employees of the Activity,
and as such a fragmented unit, in his view, will not promote effective
dealings and efficiency of agency operations, he ordered that the
NAPFE's petition be dismissed.



A/SIMR No. 357
UNITED STATES DEPARTMENT OF LABOR

BEFORE THE ASSISTANT SECRETARY FOR LABOR-MANAGEMENT RELATIONS

VETERANS ADMINISTRATION,
VETERANS BENEFIT OFFICE

Activity
and Case No. 22-3618(RO)

NATIONAL ALLIANCE OF POSTAL
AND FEDERAL EMPLOYEES, LOCAL 211

Petitioner

DECISION AND ORDER

Upon a petition duly filed under Section 6 of Executive Order 11491,
as amended, a hearing was held before Hearing Officer Donald K. Clark.
The Hearing Officer's rulings made at the hearing are free from prej-
udicial error and are hereby affirmed.

Upon the entire record in this case, the Assistant Secretary finds:

1. The labor organization involved claims to represent certain
employees of the Activity.

2. The Petitioner, National Alliance of Postal and Federal Em-
ployees, Local 211, herein called NAPFE, seeks an election in a unit
of all nonsupervisory, nonprofessional employees of the Veterans Admin-
istration, Veterans Benefit Office, Administrative Division, Washington,
D.C. The Activity contends that the proposed unit is inappropriate.

In this regard, it asserts that because the Administrative Division
and the other five divisions of the Veterans Benefit Office in Washing-
ton, D.C., are highly integrated, the employees in the petitioned for
unit do not possess a clear and identifiable community of interest
separate and distinct from other employees of the Veterans Benefit
Office. Such a fragmented unit, in the Activity's view, will not pro-
mote effective dealings and efficiency of agency operationms.

The Activity, which employs approximately 409 employees, is headed
by a Director and is analogous to the Veterans Administration's 59
regional offices. l/ It processes various claims for veterans benefits

1/ The different title results from the Activity's location in Wash-
ington, D.C,, and the fact that it is assigned certain responsi-
bilities, not relevant to the instant case, in addition to those
assigned regional offices.

150

and, in general, handles all veterans oenerits aside Irom tnose 1lOvoiV-
ing health care. In addition to the Administrative Division, whose
employees the NAPFE seeks to represent, the Activity has (1) a Finance
and Data Processing Division with an authorized strength of 58 employ-
ees; (2) a Personnel Division with five employees; (3) a Veterans As-
sistance Division with 78 employees; (4) an Adjudication Division with
122 employees; and (5) a Loan Guarantee Division with 34 employees.

The Office of the Director of the Activity contains eight employees.

The Administrative Division of the Activity has an authorized
strength of 110 employees and, at present, there are actually 124 em-
ployees in the Division of whom approximately 85 are in clerical posi-
tions. Throughout all of the divisions of the Veterans Benefit Office
there are approximately 110 employees in clerical positions, including
the 85 employed in the Administrative Division. The Administrative
Division contains a Records Section, a Centralized Transcribing Unit,
and an Offices Services Section. Its employees perform, among other
things, graphic arts and other general services for the Veterans Bene-
fit Office, including the operation of a messenger service. The Records
Section of the Division processes mail, dispatches folders to the appro-
priate operating divisions, and prepares, maintains and services various
records. Employees from this Section are located on the 3rd, 4th, 8th
and 9th floors of the Activity's building. The Centralized Transcrib-
ing Unit serves as a typing pool for the Activity. In this regard,
the record reveals that although there are clerk-typists assigned to
several other divisions, the Centralized Transcribing Unit performs
typing for the Activity's five other divisions. The Offices Services
Section of the Division contains correspondence units, a teletype unit,
a mailroom, and a publication unit. Employees of this Section are
located in areas on three different floors of the Activity's building.
In sum, therefore, employees in the Administrative Division are located
on six of the nine floors in the building which houses the Activity and
they provide various services for the other divisions of the Activity.

Nearly all of the employees in the unit sought are at the GS-2 to

GS-5 levels and are classified as clerk-typists, file clerks and mail
clerks. Also, within the claimed unit are two office machine operators
and four teletypists. The evidence establishes that there is consider-
able daily contact between employees of the Administrative Division and
the other employees of the Activity. Thus, as noted above, Administra-
tive Division employees are located in various areas throughout the
building housing the Activity and, in addition, "searchers" from the
Administrative Division circulate throughout the building when a par-
ticular file must be located. Moreover, Administrative Division employ-
ees receive a degree of guidance from supervisors of other divisions. 2/

2/ In fact, supervisors from other divisions have recommended awards
for Administrative Division employees based on their observation
of and contacts with such employees.
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The record reveals that although there is little interchange of
employees between the Administrative Division and other divisions of
the Activity, there has been a considerable number of employee trans-
fers involving Administrative Division employees. In this connection,
of the 51 transfers within the Activity since January 1970, 31 have
involved Administrative Division employees. 3/

Based on the foregoing circumstances, I find that the unit sought
by the NAPFE is not appropriate for the purpose of exclusive recognition
under the Order. Thus, the record reflects that all employees of the
Activity, including those in the Administrative Division, are engaged
in a common mission which requires a close working relationship. In
this regard, it was noted particularly that employees of the Administra-
tive Division have extensive work contacts with employees of the other
five divisions of the Activity, and that these contacts occur because
of the nature of many of the jobs in the Administrative Division which
involve dealing with employees of the other divisions and because of
the fact that employees of the Administrative Division are scattered
among other Activity employees located throughout the building. More-
over, the evidence establishes that much of the work of the Administra-
tive Division affects and is affected by the pace and scheduling of
work performed in the other divisions of the Activity. Finally, there
is evidence of numerous transfers of employees between the Administra-
tive Division and the other divisions of the Activity, which divisions
contain several of the same job classifications as are found in the
Administrative Division.

Under all of these circumstances, I find that the employees of
the Administrative Division do not share a clear and identifiable com-
munity of interest separate and distinct from other employees of the
Activity and that such a fragmented unit will not promote effective
dealings and efficiency of agency operations. Accordingly, I shall
order that the NAPFE's petition herein be dismissed.

ORDER
IT IS HEREBY ORDERED that the petition in Case No. 22-3618(RO) be,

and hereby is, dismissed.

Dated, Washington, D.C.
February 28, 1974

,J/.K.«.L.

Paul J./Fasser, Jrf, Assistant Secretary of
Labor for Labor-Management Relations

3/ Twenty-seven of these transfers involved employees leaving the
Administrative Division for other components of the Activity.
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February 28, 1974

UNITED STATES DEPARTMENT OF LABOR
ASSISTANT SECRETARY FOR LABOR-MANAGEMENT RELATIONS
SUMMARY OF DECISION AND DIRECTION OF ELECTIONS
OF THE ASSISTANT SECRETARY
PURSUANT TO SECTION 6 OF EXECUTIVE ORDER 11491, AS AMENDED

GENERAL SERVICES ADMINISTRATION,
REGION 2, NEW YORK, NEW YORK
A/SLMR No. 358

This case arose as a result of a representation petition filed by the
American Federation of Government Employees, AFL-CIO, District 2, Council
of General Services Administration Locals (AFGE) seeking an election among
professional and nonprofessional employees in the Regionwide unit encom-
passing Region 2 of the General Services Administration. The National
Association of Government Employees, Local R2-7 (NAGE) intervened and
contended that the unit of all Wage Grade employees employed in the
Building Management Division, Public Buildings Service, New York City,

New York, for which it is currently the exclusively recognized representa-
tive, is an appropriate unit.

The Assistant Secretary found that the petitioned for Regionwide unit
was appropriate in that there was a clear and identifiable community of
interest among all of the employees in the Region and that such a unit
would promote effective dealings and efficiency of agency operations. He
further found that the employees employed in motor pools geographically
located in Region 2 but who were, in fact, Region 1 employees should be
excluded from the unit because they did not share a clear and identifiable
community of interest with Region 2 employees., Conversely, he found that
the employ®ss employed in the Natiomal Archives and Records Service (NARS)
who were located geographically within the confines of Region 1, but were
under the jurisdiction of the Regional Commissioner for NARS, Region 2,
shared a clear and identifiable community of interest with Region 2 em-
ployees and that, therefore, their inclusion in the claimed unit was
warranted.

With respect to the unit currently represented by the NAGE, the
Assistant Secretary found, in accordance with the principle established
in Federal Aviation Administration, Department of Transportation,
A/SIMR No. 122, that such employees would be entitled to a self-
determination election in that unit.




A/SIMR No,358

UNITED STATES DEPARTMENT OF LABOR
BEFORE THE ASSISTANT SECRETARY FOR LABOR-MANAGEMENT RELATIONS
GENERAL SERVICES ADMINISTRATION
REGION 2, NEW YORK, NEW YORK
Activity
and Case No. 30-5109(RO)
AMERICAN FEDERATION OF GOVERNMENT
EMPLOYEES, AFL-CIO, DISTRICT 2,
COUNCIL OF GENERAL SERVICES
ADMINISTRATION LOCALS
Petitioner
and
NATIONAL ASSOCIATION OF GOVERNMENT
EMPLOYEES, LOCAL R2-7

Intervenor

DECISION AND DIRECTION OF ELECTIONS

Upon petitions 1/ duly filed under Section 6 of Executive Order 11491,
as amended, a consolidated hearing was held before Hearing Office Louis A.
Schneider. 2/ The Hearing Officer's rulings made at the hearing are free
from prejudicial error and are hereby affirmed.

1/ The petition in the subject case previously was consolidated for hearing
with a petition filed by Local 71-71A, International Union of Operating
Engineers, AFL-CIO, (lUOE). During the hearing, the IUOE requested that
its petition be withdrawn. Its withdrawal request subsequently was ap=-
proved by the Assistant Regional Director.,

3/ Although the National Federation of Federal Employees, herein called
NFFE, did not intervene in the subject proceeding pursuant to Section
202.5(c) of the Assistant Secretary's Regulations, the Assistant
Regional Director allowed the NFFE to participate in the hearing as a
""party-in-interest" on the basis of negotiated agreements existing
between the Activity and NFFE Locals 1557 and 907 which allegedly en=-
compassed certain employees in the petitioned for unit.

Upon the entire record in the subject case, including the Activity's
brief, the Assistant Secretary finds:

1. The labor organizations involved claim to represent certain em-
ployees of the Activity.

2. The Petitioner, American Federation of Government Employees,
AFL-CIO, District 2, Council of General Services Administration Locals,
herein called AFGE, seeks an election in a unit of all professional and
nonprofessional General Schedule and Wage Grade employees of General
Services Administration (GSA), Region 2, excluding managers, confidential
employees, Public Buildings Service Wage Grade employees located in the
U.S. Post Office and Court House in Trenton, New Jersey, employees engaged
in Federal personnel work in other than a purely clerical capacity, and
supervisors and guards as defined in the Order. 3/

The Activity is essentially in agreement that the unit petitioned
for by the AFGE is appropriate. The Intervenor, National Association of
Government Employees, Local R2-7, herein called NAGE, contends that the
claimed unit is inappropriate inasmuch as it encompasses a unit of Wage
Grade employees employed in the Building Management Division, Public
Buildings Service (PBS) in New York City, New York, for which it is the
incumbent exclusive representative. 4/

Alleged Bars to the AFGE Petition

At the time the instant petition was filed, there existed 15 separate
exclusive bargaining units of GSA employees located throughout Region 2.
Of these 15 units, the AFGE (which is comprised of 6 locals) represented
9 units; the NFFE represented 2 units; the American Postal Workers Unionm,
AFL-CIO, APWU Maintenance Craft, herein called APWU, represented 2 units;
the NAGE represented one unit; and the International Federation of
Federal Police, herein called IFFP, represented a Regionwide unit of all
guards employed by the Activity. 5/

3/ The unit description appears essentially as amended at the hearing.

4/ The NAGE indicated that if the Assistant Secretary determined that the
petitioned for Regionwide unit was appropriate, including the existing
unit represented by the NAGE within Region 2, it would be willing to
participate in an election in such unit.

3/ As noted above, guard employees in this latter unit, which was certi-

fied on March 8, 1973, are specifically excluded from the unit sought
by the petition herein.
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The evidence establishes that, currently, negotiated agreements
exist covering employees in four of the nine units represented by the
AFGE, in one of the two units represented by the APWU, in both units
represented by the NFFE, and in the single unit represented by the NAGE.

During the hearing, the AFGE and the Activity agreed to waive their
existing agreements insofar as they may constitute bars to the petition
herein, 6/ Under these circumstances, I find that such agreements do not
constitute procedural bars to the inclusion of the covered employees in
the claimed wnit, 7/

The parties, including the Activity, stipulated that the negotiated
agreement between the Activity and the NFFE Local 1557, covering all
PBS Wage Grade employees at the U.S. Post Office and Court House in
Trenton, New Jersey, which expires on November 13, 1975, constituted a
bar to a representation election at that facility. Inasmuch as there is
no evidence which indicates that the parties' stipulation in this regard
was improper, I find that the negotiated agreement between the Activity
and NFFE Local 1557 constitutes a bar to an election with respect to
those employees covered by such agreement.

The Activity and the AFGE maintained that the negotiated agreement
between NFFE Local 907 and the Activity, covering firefighters employed
by the Activity at its facility in Scotia, New York, had a termination
date of July 24,1973, and does not constitute a bar to the instant
petition. §/ The NFFE, on the other hand, asserted that this agreement
had automatically renewed itself, was still in effect because NFFE
Local 907 had not sought to terminate it, and therefore, it constituted
a bar to an election with respect to the employees covered by such

6/ These agreements cover employees in units represented by AFGE Local 2041

(Belle Mead, New Jersey); Local 2658 (Bayonne, New Jersey); Local 2431
(PBS professional employees, New York, New York); and Local 2431
(Printing Plant employees, New York City, New York).

Z/ Cf. U.S. Department of Defense, DoD Overseas Dependent Schools,
A/SIMR No. Ll10.

8/ The Activity also argued.that this negotiated agreement was defective
because "it is a nonsubstantive recognition agreement and, as such,
does not foster the purposes of the Order". Additionally, the Activity
contended that the agreement "comes in conflict" with the requirements
of Section 13 of the Order. In view of my conclusion with respect to
the timeliness of the instant petition, I deem it unnecessary to make
any findings with regard to the Activity's foregoing contentions.
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agreement. The evidence establishes that the negotiated agreement in
question contained a termination date of July 24, 1973, and that the
AFGE filed its petition timely on April 26, 1973, during the prescribed
"open period." Under these circumstances, I find that the agreement
does not constitute a bar to an election at the Activity's Scotia,

New York facility. 9/

With regard to the existing unit of all Wage Grade employees of
the PBS, GSA, Region 2, New York City, which the NAGE currently repre=-
sents, the record reveals that the NAGE was granted exclusive recognition
on April 28, 1967, and that its most recent negotiated agreement with the
Activity expired on June 27, 1973. None of the parties contend that such
agreement constituted a bar to an election and, in this regard, the
evidence establishes that the AFGE's petition herein was timely filed
with respect to unit involved. Accordingly, as modified below, I find
that no procedural bar exists to the inclusion of the eligibile PBS em-
ployees in the unit sought by the AFGE. Under similar circumstances, it
previously has been held that, where, as here, a petition has been
timely filed encompassing an exclusively recognized unit in which a
collective bargaining history exists, employees in such unit have been
afforded the opportunity to vote in a self-determination election. 10/
Under the circumstances outlined above, I shall provide the employees in
the PBS unit currently represented by the NAGE an opportunity to vote in
a self-determination election.

Defunctness

The record indicates that APWU Local 123 was granted exclusive
recognition on July 19, 1968, for a unit of all nonsupervisory PBS em=-
ployees in Albany, New York. Subsequently, APWU Local 123 ard the
Activity negotiated an agreement effective October 25, 1968, which
subsequently continued in effect by virtue of an automatic renewal
clause. On December 12, 1972, the Executive Vice-President of APWU

97 As noted above at footnote 2, the NFFE did not intervene in the
subject proceeding pursuant to Section 202.5(c) of the Assistant
Secretary's Regulations. Accordingly, a self-determination election
in the unit at the Activity's Scotia, New York facility with the
NFFE on the ballot would be inappropriate.

lg/ See Federal Aviation Administration, Department of Transportation,
A/SLMR No. 122 in which it was stated that '"the employees in such
existing units would vote whether or not they desire to continue to
be represented in their unit by their current exclusive bargaining
representative. If a majority indicate such a desire, their existing
unit would remain intact. However, if a majority of these employees
do not vote for the labor organization which represents them currently,
their ballots would then be pooled with those of the employees voting
in any unit found appropriate..."
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advised the Activity that, in effect, he was disclaiming interest in
the unit employees stating that Local 123 did not represent any em-
ployees and was "defunct," Under these circumstances, I find that at
the time the subject petition was filed, APWU Local 123 was "defunct"
and therefore, the negotiated agreement covering the PBS employees in
Albany, New York, does not constitute a bar to the inclusion of these
employees in the claimed unit. 11/

Appropriate Unit

The evidence establishes that the mission of GSA is to provide the
various services required by agencies of the Federal Government. To ac-
complish this mission, GSA, which is headquartered in Washington, D.C.
and is headed by an Administrator, has ten regional offices, each headed
by a Regional Administrator. Under each Regional Administrator are
Regional Commissioners who, with certain limited exceptions, head the
various program services for their respective regions. The program
services involve generally the procurement and supply of personal pro-
perty and nonpersonal services, the acquisition of real property, the
management of Federally owned and leased space and property, the
utilization of available real and personal property, the disposal of
surplus real and personal property, and records management.

There are four program services: (1) PBS, which is concerned pri-
marily with providing care and maintenance for Federal buildings and

_with providing non-government office space where govermment space is

unavailable; (2) Automated Data Processing and Telecommunications (ADTS),
which provides telecommunications and computer services to all Federal
agencies; (3) Federal Supply Service (FSS), which purchases supplies,
provides storage space for such supplies until needed, and operates all
interagency motor pools; and (4) National Archives and Records Service
(NARS), which acts as a repository for historical documents, manages
several Federal record centers which store records not immediately in use
by the various Federal agencies, and provides a records management
advisory function to other agencies.

The record reveals that Region 2 of GSA is headquartered in New York
City, New York, and encompasses the States of New York and New Jersey,
the Commonwealth of Puerto Rico, and the Virgin Islands. It employs some
2,300 employees of whom approximately 1,400 are Wage Grade with approxi-
mately 1,000 of these employed in the PBS. Located in the Regional Office

in New York City are, among others, the Regional Administrator for Region 2

and the Regional Commissioners for the various program services.

The record indicates that the various services of Region 2 have field
locations, Thus, there are approximately 14 ADTS facilities consisting of

H/ Cf. Federal Aviation Administration, Department of Transportatiom,
A/SILMR No. 173.
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telephone operators and some computer OperacOfs UMUEr L& SUPEIVI_i--—
of the chief operators; approximately 3 FSS warehouses and depots
supervised by Facility Managers; and approximately 15 field offices
performing the day-to-day functions of the PBS and supervised by
Field Office Managers. 12/ At several of these PBS field offices,
Field Office Managers have the responsibility for ome or more Federal
buildings. There are 3 Area Managers within the PBS in Region 2 who
supervise the Field Office Managers.

The evidence establishes that employees in the petitioned for umit
are subject to uniform, basic personmnel policies, administered by the
Regional Persomnel Office. In this regard, the Regional Personnel
Division establishes promotion registers, and referral lists of quali-
fied employees and, in accordance with the Activity's promotion policy,
vacancies are posted Regionwide. While production standards and
staffing formulas are developed by the GSA's Central Office in
Washington, D.C., they are applied by the Regional Office to determine
regional staffing requirements. The chief spokesman for the management
flegotiating committees is the Regional Persomnel Officer or his designee.
The Regional Administrator has final authority with respect to approving
negotiated agreements and other matters pertaining to labor relationms.
Further, the Regional Office must approve all requests made by its mana-
gers for overtime and the detailing of persomnel for thirty or more days.
Similarly, changes in hours of work are authorized only at the regional
level. Although Field Office Managers of PBS can detail employees from
one building to another for less than thirty days, and, in emergency
situations, hire individuals as temporary employees up to 700 hours
without advance approval, these actions are subject to post-audit by the
Regional Personnel Office to insure compliance with Civil Service Regu-
lations. With respect to the movement of employees within Region 2, the
record reveals that from June of 1972 to May 1973 there were twenty-two
reassignments from one service to another within Region 2 resulting from
promotions, transfers or temporary details.

Based on the foregoing, and noting the discussion above with respect
to procedural bars, I find that the employees in the petitiomed for umit
share a clear and identifiable commmity of interest and that such a com-
prehensive unit will promote effective dealings and efficiency of agency
operations. Thus, in sum, the record reveals that the employees in the
claimed unit share a common mission, are subject to umiform basic per-
sonnel, leave, and labor relations policies, and that movement of
employees among the various services of Region 2 is not uncommon. Ac-

12/ The field office concept exists only within the PBS.
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cordingly, I find that the petitioned for employees constitute a unit
appropriate for the purpose of exclusive recognition under the Order. 12/

The record discloses that there are certain employees physically
located within the geographic boundaries of Region 2 who are under the
jurisdiction of the Regional Administrator of Region 1. Also, there are
some employees under the jurisdiction of the Regional Administrator of
Region 2 who are physically located within the geographic boundaries of
Region 1, The Activity contends that the employees of Region 1, re-
gardless of their geographic locations,are, in fact, considered by the
GSA to be Region 1 employees and, therefore, should be excluded from the
claimed unit., Conversely, the Activity maintains that employees located
within the geographic confines of Region 1, but under the jurisdiction of
the Regional Administrator of Region 2, should be included in the peti=-
tioned for unit. The AFGE took no position in this regard.

The evidence establishes that one of the groups involved is comprised
of forty-two employees employed in motor pools located in Albany, New York
City and Syracuse, New York; Newark and Trenton, New Jersey; and San Juan,
Puerto Rico. These employees and their supervisors are on the payroll of
Region 1. Further, they are on Region 1 retention registers for reduction-
in-force purposes; their personnel files axe maintained in Region 1l; any-
vacancies occurring in this group are filizﬁzggrough the Personnel
Division in Region 1; and the hiring and discharge of any of these employees
must be approved by Region l's Regional Administrator. The record also
reveals that these employees do not interchange with other employees located
within Region 2, Under all of these circumstances, I find that the employees
employed in these motor pools do not share a clear and identifiable com-
munity of interest with Region 2 employees and that their inclusion in the
claimed unit would not promote effective dealings and efficiency of

agency operations., Accordingly, I shall exclude these Region 1 employees
from the claimed unit.

The record reveals also that there is a group of thirty employees
employed in the NARS, located in Boston and Waltham, Massachusetts,
(within the geographic jurisdiction of Region 1) who are under the ad-
ministrative control of the NARS Commissioner in Region 2. 14/ These

lg/ In accordance with the holding in Department of the Army, U.S. Army
Electronics Command, Fort Monmouth, New Jersey, A/SLMR No. 83, by
petitioning for exclusive recognition and proceeding to an election
in a Regionwide unit encompassing units for which the AFGE is the
exclusive representative, the AFGE will, in effect, have waived its
exclusive recognition status with respect to the employees in those
less-comprehensive units, and therefore, may continue to represent
those employees on an exclusive basis only in the event that it is
certified in the unit petitioned for in the subject case,

14/ The jurisdiction of the NARS Commissioner in Region 2 includes Region 1
NARS functions, as there is no NARS Commissioner in Region 1.
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employees are not subject to supervision by Region 1 supervisors, and
the NARS Commissioner in Region 2 issues instructions to them with re-
spect to their duties, job functions and work schedules. While, at
present, they appear on the Region 1 payroll and retention register for
reduction-in-force purposes, the evidence establishes that a directive
has been issued by the GSA Central Office in Washington, D.C. with
instructions that these employees be transferred to the jurisdiction of
Region 2. 15/ Under all of these circumstances, I find these NARS
employees to have a clear and identifiable community of interest with
Region 2 employees and that their inclusion in the claimed unit will
promote effective dealings and efficiency of agency operations. Accord-
ingly, I shall include them in the petitioned for unit.

Having found that the Wage Grade employees employed in the Building
Management Division, Public Buildings Service, in New York City, for
whom the NAGE is the exclusively recognized representative, are entitled
to a self-determination election, I shall not make any final unit de-
termination at this time, but shall first ascertain the desires of the
employees by directing an election in the following group:

Voting Group (a): All Wage Grade employees of the
General Services Administration, Region 2, employed

in the Building Management Division, Public Buildings
Service, New York City, New York, excluding all confi-
dential and temporary employees, professional employees,
employees engaged in Federal personnel work in other
than a purely clerical capacity, management officials,
and supervisors and guards as defined in the Order.

As noted above, the Activity-wide unit of professional and nonpro-
fessional employees sought by the AFGE may constitute a unit appropriate
for the purpose of exclusive recognition under the Order. 16/ However,

lg/fThis directive presently is awaiting implementation by Region 1.

16/ The parties stipulated that employees classified as architect, electri-

~ cal engineer, mechanical engineer, accountant, structural engineer,
attormey, librarian, chemist, archivist, industrial engineer and urban
planner are professional employees within the meaning of the Executive
Order. As there is no evidence in the record which indicates that the
parties' stipulation was improper, I find that employees in these
classifications are professional employees within the meaning of the
Order. The parties also stipulated as to the exclusion of temporary
employees and confidential employees. Inasmuch as there is no evi-
dence in the record which indicates that the parties' stipulations in
this regard were improper, I find that employees in these classifica=-
tions also should be excluded from the unit found appropriate.

-8-



the Assistant Secretary is prohibited by Section 10(b)(4) of the Order
from including professional employees in a unit with nonprofessional
employees unless a majority of the professional employees votes for in-
clusion in such a unit., Accordingly, the desires of the professional
employees as to inclusion in a unit with nonprofessional employees must
be ascertained. I, therefore, shall direct that separate elections be
conducted in the following groups:

Voting Group (b): All professional employees of the
General Services Administration, Region 2, excluding
all employees voting in Voting Group (a), nonpro-
fessional employees, Public Buildings Service Wage
Grade employees located in the U.S. Post Office and
Court House, Trenton, New Jersey, confidential and
temporary employees, employees engaged in Federal
personnel work in other than a purely clerical
capacity, management officials, and supervisors and
guards as defined in the Order.

Voting Group (c): All General Schedule and Wage Grade
employees of the General Services Administration,
Region 2, excluding all professional employees, em-
ployees voting in Voting Group (a), temporary and
confidential employees, Public Buildings Service

Wage Grade employees located in the U.S. Post Office
and Court House, Trenton, New Jersey, employees
engaged in Federal personnel work in other than a
purely clerical capacity, management officials, and
supervisors and guards as defined in the Order.

The employees in voting group (a) shall vote whether they desire to
be represented by the AFGE, the NAGE, or neither. If a majority of the
employees selects the NAGE, the labor organization seeking to represent
them in a separate unit, they will be taken to have indicated their de=-
sire to be represented separately in such unit, However, if a majority
of employees voting in group (a) does not vote for the NAGE, the ballots
of the employees in such voting group will be pooled with those of the
employees in voting group (c). 17/

17/ 1f the ballots of voting group (a) are pooled with those of voting
group (c) they are to be tallied in the following manner: In voting
group (a) the votes for the NAGE, the labor organization seeking a
separate unit, shall be counted as part of the total number of valid
votes cast but neither for nor against the AFGE, the labor organization
seeking to represent the Regionwide unit. All other votes are to be
accorded their face value. I find that any unit resulting from a
pooling of votes as described above constitutes an appropriate unit
for the purpose of exclusive recognition under the Order.

-9-
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The employees in professional voting group (b) will be asked TWO
questions on their ballots: (1) whether or not they wish to be in-
cluded with the nonprofessional employees for the purpose of exclusive
recognition, and (2) whether or not they wish to be represented for
the purpose of exclusive recognition by the AFGE. In the event that a
majority of the valid votes of voting group (b) are cast in favor of
inclusion in the same unit as nonprofessional employees, the ballots of
voting group (b) shall be combined with those of voting group (c).

Unless a majority of the valid votes of voting group (b) are cast
for inclusion in the same unit as nonprofessional employees, they will
be taken to have indicated their desire to constitute a separate unit,
and an appropriate certification will be issued by the appropriate Area
Administrator indicating whether or not the AFGE was selected by the
employees in the professional unit.

The employees in voting group (c) shall vote whether or not they
desire to be represented by the AFGE. 18/

DIRECTION OF ELECTIONS

Elections by secret ballot shall be conducted among employees in
the voting groups described above, as early as possible, but not later
than sixty (60) days from the date below. The appropriate Area Adminis-
trator shall supervise the elections, subject to the Assistant Secretary's
Regulations, Eligible to vote are those in the voting groups who were
employed during the payroll period immediately preceding the date below,
including employees who did not work during that period because they were
out ill or on vacation or on furlough, including those in the military
service who appear in person at the polls. Ineligible to vote are
employees who have quit or were discharged for cause since the designated
payroll period and who have not been rehired or reinstated before the
election date.

Those eligible to vote in voting group (a) shall vote whether they
wish to be represented for the purpose of exclusive recognition by the
American Federation of Government Employees, AFL-CIO, District 2, Council
of General Services Administration Locals; by the National Association of
Government Employees, Local R2-7; or by neither. Those eligible to vote
in voting group (b) shall vote whether or not they wish to be repre-
sented for the purpose of exclusive recognition by the American Federation

18/ I am advised administratively that the NAGE does not have the pre-
scribed showing of interest to support an intervention in the unit
found appropriate, as described above in voting group (c).
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of Government Employees, AFL-CIO, District 2, Council of General Services
Administration Locals. Those eligible to vote in voting group (c) shall
vote whether or not they wish to be represented for the purpose of ex-
clusive recognition by the American Federation of Government Employees,
AFL-CIO, District 2, Council of General Services Administration Locals.

Dated, Washington, D.C.
February 28, 1974

A EAN

. Jr., Yssistant Secretary of
Labor for Labor-Management Relations
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February 28, 1974

UNITED STATES DEPARTMENT OF LABOR
ASSISTANT SECRETARY FOR LABOR~-MANAGEMENT RELATIONS
SUMMARY OF DECISION AND ORDER OF THE ASSISTANT SECRETARY
PURSUANT TO SECTION 6 OF EXECUTIVE ORDER 11491, AS AMENDED

GRAPHIC ARTS INTERNATIONAL
UNION, LOCAL 4B
A/SLMR No. 359

This unfair labor practice proceeding involves a complaint filed by
John M, DeNiro (Complainant), alleging that the Respondent labor organiza-
tion violated Section 19(b)(1l) of the Executive Order, as amended, by
refusing to allow him to resign from such labor organization. The Respondent
acknowledged during the hearing and in a post-hearing brief that its actions
in this matter constituted a violation of the Executive Order but contended
that a remedial order was not necessary as such actions were not dis-
criminatorily motivated but, rather, were caused by the absence of a pro-
vision in its Constitution and By-Laws prescribing a specific procedure
for resignation.

The Administrative Law Judge found that the Complainant sought, and
was refused, the opportunity to exercise his rights set forth in Section
1(a) of the Executive Order, namely, to resign from the Respondent labor
organization, He found that inasmuch as there was no contention that the
Complainant's conduct in seeking to resign conflicted with any provisions
of the Respondent's Constitution or By-Laws, the Respondent's action in
subsequently listing and publishing the Complainant's name in its monthly
"Bulletin" as a suspended member interfered with the Complainant's rights
in violation of Section 19(a)(b)(l) of the Executive Order, as amended.

Upon review of the entire record in this proceeding, including the
Report and Recommendations of the Administrative Law Judge, and noting
the absence of exceptions, the Assistant Secretary adopted the findings,
conclusions and recommendations of the Administrative Law Judge.



A/SLMR No. 359
UNITED STATES DEPARTMENT OF LABOR

BEFORE THE ASSISTANT SECRETARY FOR LABOR-MANAGEMENT RELATIONS

GRAPHIC ARTS INTERNATIONAL
UNION, LOCAL 4B

Respondent
and Case No. 22-4028(CO)
John M, DeNiro

Complainant

DECISION AND ORDER

On November 26, 1973, Administrative Law Judge Burton S. Sternburg
issued his Report and Recommendations in the above-entitled proceeding,

i finding that the.Respondent had engaged in certain unfair labor practices
and recommending that it take certain affirmative actions as set forth
in the attached Administrative Law Judge's Report and Recommendations.

No exceptions were filed to the Administrative Law Judge's Report and
Recommendations,

The Assistant Secretary has reviewed the rulings of the Administra-
tive Law Judge made at the hearing and finds that no prejudicial error
was committed. The rulings are hereby affirmed. Upon consideration
of the Administrative Law Judge's Report and Recommendations and entire
record in the subject case, and noting that no exceptions were filed
ﬁ to the Report and Recommendations, I hereby adopt the findings, conclusions
and recommendations of the Administrative Law Judge.

ORDER

Pursuant to Section 6(b) of Executive Order 11491, as amended,
and Section 203.25(b) of the Regulations, the Assistant Secretary of
Labor for Labor-Management Relations hereby orders that Graphic Arts
International Union, Local 4B, shall:

1. Cease and desist from:
(a) Refusing and failing to accept or honor the resignation

from membership of John M. DeNiro submitted on or about
July 21, 1972,
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2. Take the following affirmative acticus iii OTGEL U criclruww~
the purposes and provisions of Executive Order 11491, as amended:

(a)

(b)

(c)

()

(e)

Accept and honor the resignation from membership of
John M. DeNiro effective as of July 21, 1972,

Publish in its monthly "Bulletin" a statement indicating
that John M. DeNiro was erroneously listed in previous
"Bulletins" as a suspended member when, in fact, he had
effectively resigned from Graphic Arts Internationmal
Union, Local 4B on July 21, 1972, being at that time a
fully paid-up member of Local 4B,

Post at its Local business office and in normal meeting
places, including all places where notices to members
are customarily posted, copies of the attached notice
marked "Appendix' on forms to be furnished by the

Assistant Secretary of Labor for Labor-Management Relations

which shall be signed by the President of Graphic Arts
International Union, Local 4B. The notices shall remain
posted for a period of 60 days, and Local 4B shall take
reasonable steps to insure that said notices are not
altered, defaced, or covered by any other material,

Submit signed copies of said notice to the Bureau of
Engraving and Printing in Washington, D.C. for posting
in conspicuous places, where unit employees are located,
where they shall be maintained for a period of 60
consecutive days from the date of posting.

Pursuant to Section 203.26 of the Regulations, notify
the Assistant Secretary, in writing, within 20 days
from the date of this Order as to what steps have been
taken to comply herewith,

Dated, Washington, D.C.
February 28, 1974

N

L"’ aere fn

Labor for Labor-Management Relations

Paul J. F{sser, Jr., Assifjtant Secretary of



APPENDIX U.S. DEPARTMENT OF LABOR
Orrice or ADMINISTRATIVE LAW JuDcEs
NOTICE TO ALL MEMBERS WASHINGTON, D.C. 20210

PURSUANT TO

D R I I I I R N T N TSSO,

A DECISION AND ORDER OF THE In the Matter of

ASSISTANT SECRETARY OF LABOR FOR LABOR-MANAGEMENT RELATIONS GRAPHIC ARTS INTERNATIONAL
UNION, LOCAL 4B

e e ee e se

and in order to effectuate the policies of Respondent Case No. 22-4028(CO)
EXECUTIVE ORDER 11491, AS AMENDED and :
LABOR-MANAGEMENT RELATIONS IN THE FEDERAL SERVICE JOHN M. DeNIRO :
Complainant :
We hereby notify our members that: ce et e tertctectecccecacs e et ssessenann .

Anthony F. Cafferky, Esquire
1828 L Street, N.W.
Suite 703

WE WILL NOT refuse to accept or honor the resignation of
John M, DeNiro from membership in Graphic Arts International Union,

Local 4B. :
Washington, D.C. 20036
Graphic Arts William A. Kilcoyne
International President of Local 4B
Union, Local 4B 2818 Kingswell Drive
Wheaton, Maryland 20902
Dated: By Michael J. Smith
Vice President of Local 4B

President .
Mullsworth Drive & Rte. 1

Mount Airy, Maryland 21771

This Notice must remain posted for 60 consecutive days from the date of
For the Respondent

posting, and must not be altered, defaced, or covered by other material,

John M. DeNiro
4201 Eastern Avenue
Mt. Rainier, Maryland 20822
For the Complainant

If members have any questions concerning this notice or compliance with
any of its provisions, they may communicate directly with the Assistant
Regional Director for Labor-Management Services, Labor-Management Services
Administration, United States Department of Labor, whose address is:

Room 14120, Gateway Building, 3535 Market Street, Philadelphia, Pa. 19104.

Before: BURTON S. STERNBURG
Administrative Law Judge

REPORT AND RECOMMENDATIONS
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Statement of the Case

Pursuant to a complaint filed on June 28, 1973, under
Executive Order 11491, as amended, by John M. DeNiro, an
individual, against Graphic Arts International Union, Local 4B
(hereinafter called the Union or Respondent) a Notice of Hearing
on Complaint was issued by the Assistant Regional Director for
the Philadelphia, Pennsylvania, Region on September 6, 1973.

The complaint alleges, in substance, that the Respondent has
refused to allow the complainant, John M. DeNiro, to freely resign
from its Union in violation of Section 19(b) (1) of the Executive
Order.

A hearing was held in the captioned matter on October 15,
1973, in Washington, D.C. All parties 1/ were afforded full
opportunity to be heard, to examine and cross-examine witnesses,
and to introduce evidence bearing on the issues involved herein.
Subsequently, Respondent, through its attorney, filed a brief
which has been duly considered.

Upon the basis of the entire record, including my observation
of the witnesses and their demeanor, and the relevant evidence
adduced at the hearing, I make the following, conclusions and
recommendations:

Findings of Fact

The facts are not in dispute and no credibility issues are
involved.

The Respondent, Graphic Arts International Union, Local 4B,
is the duly authorized and recognized representative of certain
employees of the Bureau of Engraving and Printing, Washington, D.C.
The Complainant, John M. DeNiro, has worked for the Bureau of
Engraving and Printing for some twenty years. About August 1953,
DeNiro became a member of the Respondent when he transferred his
"membership from a New York Local into the Graphic Arts Local".
Thereafter, he remained a paid-up member in good standing until
on or about July 21, 1972, when the events underlying the instant
proceeding took place.

Thus, on or about July 21, 1972, DeNiro, who at the time
had paid his union dues through the end of July 1973, approached
James Arnold, Union Representative in the Postal Stamp Division
of the Bureau, surrendered his paid-to-date union dues payment
book and informed Arnold that he, DeNiro, was resigning from the

1/ Respondent was represented by counsel.
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Union. Arnold accepted the book without challenge or argument
and DeNiro then departed under the impression that he was no
longer a member of the Union.

Nothing further of note occurred with regard to DeNiro's
resignation until March 20, 1973, when he received a telephone
call at his home from William A. Kilcoyne, President of the Union.
During the course of the telephone conversation, Kilcoyne attempt-
ed to dissuade DeNiro from relinquishing his union membership by
pointing out to him the various death and retirement benefits he
would lose if he adhered to his July decision to resign from the
Union. Additionally, Kilcoyne informed DeNiro of the union rules
requiring the publication of any suspended member's name in the
Union‘s "Bulletin", a monthly newspaper. 2/ Thereafter, DeNiro,
who did in fact adhere to his initial decision with respect to
his resignation, was listed in various union Bulletins published
during the period March 1973 through August 1973 as being a
"suspended" union member. 3/ As noted supra, it is this latter
action of the Respondent in incorrectly publishing DeNiro's name
in its "Bulletin" as a suspended rather than as a resigned member
which is the basis of the complaint.

2/ According to the uncontroverted testimony of Kilcoyne, the
Union's Constitution and By-laws set forth only the require-
ments and procedure for suspension and expulsion. No
provision, whatsoever, is made for resignation. In view of
the foregoing, and since a resignation has never to his
knowledge occurred, DeNiro was treated as a suspended member.

3/ The date when the March "Bulletin" was actually published does
not appear in the record. However, in view of certain dates
appearing therein which predate the March 20th conversation
between Kilcoyne and DeNiro, it is possible that the publication
had gone to press prior to such conversation. In any event,

I see no particular significance to the actual date the March
"Bulletin" was published since there is no allegation that the
appearance of DeNiro's name therein as being a suspended
member was predicated solely on, or in retaliation for, any-
thing in particular occurring during the March 20th telephone
conversation.
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DISCUSSION AND CONCLUSIONS

Section 1l(a) of the Executive Order provides, in pertinent
part, that an employee subject thereto has a right to refrain
from joining or assisting a labor organization. Union abridge-
ment of such rights, which include resignation from a union,
constitutes a violation of Section 19(b) (1) of the Order.

Local 1858, American Federation of Government Employees (Redstone

Arsenal, Alabama) A/SLMR No. 275

In the instant case, the essential facts of which are not
in dispute, DeNiro sought, and was refused, the opportunity to
exercise his rights set forth in Section 1l(a) of the Executive
Order, namely, to resign from the Union. Inasmuch as there is
no contention that such action on his part conflicted with any
provisions of the Respondent's Constitution or By-Laws, the
Union's action in subsequently listing and publishing his name
in its monthly "Bulletin" as a suspended member interfered with
DeNiro's rights in violation of Section 19(b) (1) of the Executive
Order. In my view the Union's action was tantamount to a refusal
to allow DeNiro's resignation since the only choice given to him
was to remain a member in good standing of the Union or suffer
the humiliation of having his name continually published as being
a "suspended member", a category generally associated with the
non-payment of dues.

Respondent, during the hearing and in post hearing brief,
acknowledged that its action constituted a violation of the
Executive Order but contended that a remedial order was not
necessary. In support of its position the Respondent points
out that its actions were not discriminatorily motivated but
rather were caused solely by the absence of a provision in its
Constitution and By-Laws prescribing a specific procedure for
resignation. Additionally, Respondent takes the position
that the instant case is distinguishable from Local. 1858,
American Federation of Government Employees, supra, in that
there is no evidence, whatsoever, that the posting of DeNiro's
name as being a suspended member was in retaliation for his
resignation. As to the first contention, sufficeth to say,
ignorance of the law is no excuse. With respect to the second
contention, I do not view the Assistant Secretary's decision
in the cited case as holding that evidence of "retaliation"
is a prerequisite to a 19(b) (1) finding predicated on a
union's interference with an employee's Section 1l(a) right
to resign from membership in a union.

However, while I do not view the Respondent's contentions
set forth above as a defense, I do feel that they are mitigating
circumstances which should be taken into consideration when
fashioning a remedy. Accordingly, since it appears that the
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Union is prepared to voluntarily rectify its actions with respect
to any future resignations, I will recommend a narrow order
tailored specifically to the situation here involved.

RECOMMENDATIONS

Having found that Respondent has engaged in certain conduct
prohibited by Section 19 (b) (1) of Executive Order 11491, as
amended, I recommend that the Assistant Secretary adopt the follow-
ing order designed to effectuate the policies of the Order.

RECOMMENDED ORDER

Pursuant to Section 6(b) of Executive Order 11491, as amended,
and Section 203.25(b) of the Regulations, the Assistant Secretary
of Labor for Labor-Management Relations hereby orders that Graphic
Arts International Union, Local 4B, shall:

1. Cease and desist from:

Refusing and failing to accept or honor the
resignation from membership of John M. DeNiro
submitted on or about July 21, 1972.

2. Take the following affirmative actions in order to
effectuate the purposes and provisions of the Order:

(a) Accept and honor the resignation from membership
of John M. DeNiro effective as of July 21, 1972.

(b) Publish in its monthly "Bulletin" a statement
indicating that John M. DeNiro was erroneously
listed in previous "Bulletins" as a suspended
member, when in fact, he had effectively
resigned from Local 4B on July 21, 1972, being
at that time a fully paid-up member of Local 4B.

(c) Post at its Local business office and in normal
meeting places, including all places where
notices to members are customarily posted,
copies of the attached notice marked "Appendix"
on forms to be furnished by the Assistant
Secretary of Labor for Labor-Management Relations
which shall be signed by the President of Graphic
Arts International Union, Local 4B. The notices
shall remain posted for a period of 60 days, and
Local 4B shall take reasonable steps to insure
that said notices are not altered, defaced, or
covered by other material.
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(d) Submit signed copies of said notice to the Bureau
of Engraving and Printing for posting in conspicuous
places where the unit employees are located where
they shall be maintained for a period of 60 con-
secutive days from the date of posting.

(e) Pursuant to Section 203.26 of the Regulations, notify
the Assistant Secretary in writing within 20 days
from date of this Order as to what steps have been
taken to comply herewith.

Bl Se,

BURTON S. STERNBURG VUV
Administrative Law Judge

Dated at Washington, D.C.
November 26 , 1973 -
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APPEND..

NOTICE T O ALL MEMBERS

PURSUANT TO
A DECISION AND ORDER OF THE
ASSISTANT SECRETARY OF LABOR FOR LABOR-MANAGEMENT RELATIONS
and in order to effectuate the policies of
EXECUTIVE ORDER 11491, AS AMENDED,
LABOR-MANAGEMENT RELATIONS IN THE FEDERAL SERVICE

We will not refuse to accept or

honor the resignation from member-

ship in Graphic Arts International

Union, Local 4B of any member,

submitted in accordance with our
constitution or by-laws.

Graphic Arts
International
Union, Local 4B

Dated By

President

This notice must remain posted for 60 consecutive days from
the date of posting, and must not be altered, defaced, or
covered by any other material.

If employees have any questions concerning this notice or
compliance with any of its provisions, they may communicate
directly with the Regional Administrator of the Labor-
Management Services Administration, U.S. Department of Labor
whose address is: Room 14120, Gateway Building, 3535 Market
Street, Philadelphia, Pa. 19104.



February 28, 1974

UNITED STATES DEPARTMENT OF LABOR
ASSISTANT SECRETARY FOR LABOR-MANAGEMENT RELATIONS
SUMMARY OF DECISION AND ORDER OF THE ASSISTANT SECRETARY
PURSUANT TO SECTION 6 OF EXECUTIVE ORDER 11491, AS AMENDED

DEFENSE SUPPLY AGENCY,

DEFENSE PROPERTY DISPOSAL OFFICE,
ABERDEEN PROVING GROUND,
ABERDEEN, MARYLAND

A/SLMR No. 360

This proceeding arose upon the filing of an unfair labor practice
complaint by Local Lodge 2424, International Association of Machinists
and Aerospace Workers, AFL-CIO (Complainant)., The Complainant alleged
that the Respondent violated Section 19(a)(1l), (2), (5), and (6) of the
Order by refusing to recognize the Complainant or to apply the terms of
an existing negotiated agreement which included in its coverage certain
employees of the property disposal operations at the Aberdeen Proving
Ground, who were transferred from the Department of the Army to the
Defense Property Disposal Service (DPDS) of the Defense Supply Agency (DSA),
pursuant to a Department of Defense reorganization., The complaint further
alleged that the Respondent improperly threatened to revoke dues with-
holding authorizations for the transferred employees. The case was
transferred to the Assistant Secretary pursuant to Section 206.5(a) of
the Assistant Secretary's Regulations after the parties had submitted a
stipulation of facts and exhibits to the Assistant Regional Director for
Labor-Management Services.

The Respondent took the position that the Complainant should not be
permi tted to gain certification and recognition as the exclusive bargaining
representative of any bargaining unit without filing a representation
petition and winning an election. Further, it contended that hopeless
fragmentation of DPDS units would result from the finding of a violation
in the instant case.

Relying on the Decision on Appeal of the Federal Labor Relations
Council (Council) in Headquarters, United States Army Aviation Systems
Command, FLRC No., 72A-30, the Respondent urged that it should not be
placed in the dilemma of assuming the risk of violating Section 19(a)(3)
or (6) during the period in which an underlying representation issue is
pending before the Assistant Secretary. The Assistant Secretary, noting
that neither the DSA nor any labor organization sought to raise a question
concerning representation by filing an appropriate representation petition
prior to the withdrawal of recognition and the threat to terminate dues
withholding, found that the rationale in the Council's decision did not
afford a defense in the instant matter. Thus, the Assistant Secretary
concluded that Respondent did not "avail itself of the representation
proceedings offered in order to resolve legitimate questions as to the
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correct bargaining unit" (as stated by the Council) but, rather, unilaterally

terminated recognition and set its own rules for how a new recognition
could be obtained,

Noting that following the reorganization and "transfer-in-place"
the 15 Wage Grade employees involved worked under the same supervision,
retained their same job descriptions and classifications, and continued to
work in the same geographical areas, performing the same functions and
job duties that they had performed while under the command of the
Department of the Army, prior to the reorganization, the Assistant
Secretary found that the DPDO Wage Grade employees at Aberdeen continued
to share a community of interest with the employees in the Activity-wide
Wage Grade unit at Aberdeen represented by Complainant and, in effect,
remained in the exclusively recognized bargaining unit subsequent to
their transfer to DPDS.

In view of the fact that both the Department of the Army and the DSA
are components of the Department of Defense, which was the moving force
in transferring the responsibility for property disposal from one of its
components to another, the Assistant Secretary found that DSA and the
Department of the Army were co-employers vis-a-vis the existing unit at
Aberdeen represented by the Complainant and, as co-employers the DSA and
the Department of the Army were responsible for maintaining the present
terms and conditions of employment of all employees in the unit,
including those contained in the existing negotiated agreement.

By withdrawing recognition with regard to the DPDO employees at
Aberdeen, where as a co-employer it had the obligation to continue such
recognition, the Assistant Secretary found that the Respondent violated
Section 19(a)(l) and (5) of the Order. Moreover, he found that the
Respondent's admitted threat to terminate dues withholding six months
after the date of the unit employees' transfer to the DPDO, if no
representation petition was filed, constituted an additional violation
of Section 19(a)(l) of the Order.

Under the circumstances, the Assistant Secretary found no 19(a)(6)
violation based on the withdrawal of recognition. He also found that,
in the absence of any evidence of discriminatory motivation, further
proceedings under Section 19(a)(2) were unwarranted.

The Assistant Secretary, considering the broad scope of the
reorganization herein affecting the major components of the Department
of Defense and its implementation on a nationwide basis by the DSA,
found that a broad cease and desist order was necessary in order to
effectuate the purposes and policies of the Order. Accordingly, he
ordered, among other things, that the DSA cease and desist from refusing
to accord appropriate recognition to the Complainant or other similarly
situated labor organizations.

2=



A/SLMR No. 360
UNITED STATES DEPARTMENT OF LABOR

BEFORE THE ASSISTANT SECRETARY FOR LABOR-MANAGEMENT RELATIONS

DEFENSE SUPPLY AGENCY,

DEFENSE PROPERTY DISPOSAL OFFICE,
ABERDEEN PROVING GROUND,
ABERDEEN, MARYLAND

Respondent

and Case No. 22-4027(CA)

LOCAL LODGE 2424, INTERNATIONAL
ASSOCIATION OF MACHINISTS AND
AEROSPACE WORKERS, AFL-CIO

Complainant

DECISION AND ORDER

This matter is before the Assistant Secretary pursuant to Acting
Assistant Regional Director for Labor-Management Services Eugene M.
Levine's Order Transferring Case to the Assistant Secretary of Labor
pursuant to Section 206.5(a) of the Assistant Secretary's Regulationms.

Upon consideration of the entire record in the subject case,
including the parties' stipulation of facts, accompanying exhibits and
briefs, the Assistant Secretary finds:

The complaint herein alleges that the Respondent violated Section
19(a)(1), (2), (5), and (6) of the Executive Order by refusing to
recognize the Complainant or to apply the terms of an existing negotiated
agreement with the Aberdeen Proving Ground, which included in its cover-
age certain employees of the property disposal operations at the Aberdeen
Proving Ground, who were transferred to the Respondent pursuant to a
Department of Defense reorganization., The complaint further alleges that
the Respondent improperly threatened to revoke dues withholding authoriza-
tions for the transferred employees.
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The Respondent takes the position tnat the Complainant should not
be permitted to gain certification and recognition as the exclusive
bargaining representative of any bargaining unit without filing a
representation petition and winning an election, Further, it contends
that hopeless fragmentation of Defense Property Disposal Service, herein
called DPDS, units would result from a finding by the Assistant Secretary
that a violation occurred in the instant case. 1/

Background and Facts

The Aberdeen Proving Ground is a field activity of the Department
of the Army engaged primarily in the testing and evaluation of Army
ordnance (i.e., weapons and ammunition). The Department of the Army,
like the Department of the Navy, Department of the Air Force, and the
Defense Supply Agency, herein called DSA, is a separate, co-equal
component of the Department of Defemse. On July 29, 1970, the Complainant
was certified as the exclusive bargaining representative in a unit of all
Wage Grade employees assigned to the Aberdeen Proving Ground Command,
Aberdeen Proving Ground, Maryland. The certified unit covered approxi-
mately 1,620 employees, Thereafter, on August 9, 1972, a two-year
agreement between Complainant and Aberdeen Proving Ground Command
covering the above-described unit was executed.

On August 16, 1972, the Assistant Secretary of Defense (Installation
and Logistics), as a result of a study which had been conducted, adopted
recommendations concerning the creation of a new specialized service
within the Department of Defense having the sole respomsibility for all
surplus personal property disposal functions for the entire Department
of Defense., In this regard, the Director of the DSA was authorized to
establish such a service. Accordingly, on September 11, 1972, the DSA
established the DPDS to perform the functions involved and directed that
the Commander of the DPDS report and be responsible to the Director of
the DSA.

Under the reorganization, the headquarters of the DPDS was
established at Battle Creek, Michigan. Subordinate to the DPDS head-
quarters five Defense Property Disposal Regions (DPDR's) were established,
three of which are in the Continental United States (CONUS) 2/ and two
overseas, with approximately 7,000 DPDS employees employed world-wide.

1/ In its brief, the Respondent points out that approximately 87
petitions have been filed by interested labor organizations
seeking to represent DPDS employees throughout the country.

2/ The three DPDR's in CONUS are headquartered at Columbus, Ohio;

Memphis, Tennessee; and Ogden, Utah.
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Within eacn UPUK a number ot Detense rroperty Disposal Offic?s (DPDO's)
were established. Specifically, there are 168 such offices in CONUS,
one of which, located at Aberdeen, consists of 27 employees. §/

On or about February 6, 1973, 4/ the DSA wrote to the National
officials of all labor organizations, including the Complainant,
representing employees of the Army, Navy, Air Force, and DSA (five
DPDO's are located at previously existing DSA activities) who were to be
transferred from those employing agencies and activities to the DPDS and
provided them with all of the pertinent information concerning the DPDS
which was available at that time. According to the communication of
February 6, the transfer was to take place by moving the employees
currently performing property disposal functions from their present
commands to the DSA. Under this "transfer-in-place," employees were to
continue their existing job assigmnments at their present duty stations
and were to perform essentially the same duties, with no substantive
changes in job descriptions, classifications, or grade.

On March 21, the Complainant wrote to the DSA stating its position
with respect to whether the existing negotiated agreement between it and
Aberdeen continued in effect insofar as it covered DPDS employees. The
letter stated, in part,

The IAMAW was certified for a bargaining unit of
production and maintenance employees under the command
of the Army. A portion of this unit - Supply Function -
was then transferred to Defense Supply. An added factor
should be taken into consideration and that is that the
IAMAW has a contract with the Army covering all of the
employees in the unit., . . . The fact that a portion of
the unit was transferred is insignificant for if this
were not true, the Department of Defense could circum-
vent each and every certification held by each and
every union by merely transferring command from the Army
to the Navy, the Navy to Defense Supply, etc., the
important factor being that the work remains intact
with the same identical supervision and same locations.

Thereafter, on or about April 18, DSA advised all labor organizations,

including the Complainant, which had represented the newly assigned DPDS
employees that 'the dues withholding privileges of those employees would
be extended for « six-month period . . . to allow for the resolution of

3/ Two of these employees are supervisors, ten are nonsupervisory
Classification Act (graded) employees, and the 15 employees at
issue in this case are nonsupervisory Wage Grade (ungraded)
employees.

4/ All .dates herein, unless otherwise specified, occurred in 1973.
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such representation and successorship issues as may arise incident to
this reorganization." The 15 Wage Grade employees in the certified unit
who were performing the property disposal functions at the Aberdeen
Proving Ground Command were administratively transferred to the DSA
Command on April 22. The transferred employees continued to work in the
same geographical areas, under the same supervision, and performed the
same job functions and duties that they had performed while under the
command of the Army.

On April 24 the Complainant local's president requested that the DSA
continue the withholding of dues for those employees who had valid dues
withholding authorizations in effect at the time of their transfer.

The DSA replied on May 8 stating that, 'The continuation of dues with-
holding is for a temporary period. It will terminate six months after
the date of the employees transfer to DPDS if no representation petition
covering the employees is filed within the six-month period."

On May 14 the Complainant filed an unfair labor practice charge
with the Commander, Defense Communication Supply Center, Defense Supply
Agency, Columbus, Ohio, alleging violations of_Section 19(a)(l), (2),
(5), and (6) of the Order based on a "refus[al] to apply the terms and
conditions of the collective bargaining agreement that was in effect

at Aberdeen] covering these employees." The DSA issued its "final
decision" on the matter on June 8, stating that the Aberdeen agreement
was between Complainant and the Department of the Army and that:

When these 28 [sic] employees transferred to DPDS they
ceased to be employees of either the Aberdeen Proving
Ground Command or the Department of the Army. They
thereby also ceased, in the judgment of this Agency,

to be members of the bargaining unit. . . . The

Agency stands ready, at any time, of course, to recognize
any bargaining agent certified to us by the Department

of Labor as the duly elected representative of the
employees of DPDS or of any appropriate bargaining

unit made up of DPDS employees.

Upon receipt of the '"final decision," the Complainant, on June 15,
filed the instant unfair labor practice complaint which subsequently was
amended, Following the filing of the instant complaint, representation
petitions were filed by two other labor organizations for units
encompassing these 15 employees. One of these petitions later was
withdrawn and refiled; both petitions are presently pending.

All of the facts and positions set forth above are derived from
the parties' stipulation and accompanying exhibits,
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Allegations and Findings

The Respondent contends that it has "strived to resolve the issues
which have inevitably arisen with respect to the DPDS reorganization,"
and that the instant complaint should be dismissed and a remedy pursued
through representation procedures. Relying on the Decision on Appeal
of the Federal Labor Relations Council (Council) in Headquarters, United
States Army Aviation Systems Command, FLRC No. 72A-30, the Respondent
urges that it should not be placed in the dilemma of assuming the risk
of violating Section 19(a)(3) or (6) during the period in which an
underlying representation issue is pending before the Assistant
Secretary. It should be noted, however, that neither the Respondent
nor any labor organization sought to raise a question concerning
representation by the filing of an appropriate representation petition
covering the Aberdeen DPDO employees prior to the Respondent's statement
to the Complainant, on May 8, that it intended to terminate dues with-
holding if no representation petition were forthcoming 5/ and its
statement to the Complainant on June 8 that based on the administrative
transfer to DPDS the Aberdeen DPDO employees "ceased . . . to be members
of the bargaining unit. . . ." Under these circumstances, I find that
the rationale set forth in the Council's decision in Headquarters,
United States Army Aviation Systems Command, cited above, does not afford
the Respondent a defense in this matter. In that decision the Council
stated, in relevant part, that "where an agency has acted in apparent
good faith and availed itself of the representation proceedings offered
in order to resolve-legitimate questions as to the correct bargaining
unit, |emphasis added] and where no other evidence of misconduct is
involved, an agency should not be forced to assume the risk of
violating either Section 19(a)(3) or Section 19(a)(6) during the period
in which the underlying representation issue is still pending before
the Assistant Secretary.” In the instant case, it is clear that the
Respondent did not "avail itself of the representation proceedings
offered in order to resolve legitimate questions as to the correct
bargaining unit" but, rather, it unilaterally terminated recognition
and set its own rules for how a new recognition would be obtained.

5/ As noted above, the instant unfair labor practice complaint was
filed on June 15. Thereafter, on August 29, the National Federation
of Federal Employees filed a representation petition covering the
DPDO employees at Aberdeen. This petition subsequently was with-
drawn on October 30 and refiled on November 6. On October 24, the
American Federation of Govermment Employees, AFL-CIO, filed a
petition covering the DPDR, Columbus, Ohio, which encompasses
the DPDO employees at Aberdeen.
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As to the actual effect of the .reorganization on the unit employees
at Aberdeen, the parties stipulated that prior to the transfer on
April 22, the 15 Wage Grade employees who performed property disposal
functions at the Aberdeen Proving Ground were part of an Activity-wide
unit at the Aberdeen Proving Ground Command, Aberdeen Proving Ground,
Maryland. Following the reorganization and administrative "transfer-in-
place" of these employees into the DPDO at Aberdeen, Maryland, under the
command of DSA, these transferred employees retained their same job
descriptions and classifications, continued to work in the same
geographical areas, and performed the same functions and job duties that
they had performed while under the command of the Army prior to the
reorganization. Moreover, the immediate supervision of these employees
remained the same as before the reorganization, although the chief of
the office now reported upward through the DSA Command, rather than
through the Army Command. Under these circumstances, I find that the
DPDO Wage Grade employees at Aberdeen continue to share a community of
interest with the employees in the Activity-wide Wage Grade unit at the
Aberdeen Proving Ground Command represented by the Complainant and have,
in effect, remained in the exclusively recognized bargaining unit
subsequent to their administrative transfer to the DPDS. 9/

In its brief, the Respondent contends that questions relating to
whether Department of Defense components are separate employing agencies
are irrelevant to a decision in this case. Nevertheless, it asserts that
the Respondent has no obligation to recognize the Complainant because the
negotiated agreement currently in existence herein is between the
Complainant and the Department of the Army. The parties stipulated that
both the DSA and the Department of the Army are components of the
Department of Defense, that the Department of Defense made the decision
to reorganize giving a separate responsibility to the DSA from that
which existed when property disposal functions were controlled by the
various services, and that the reasons for such reorganization were
intimately connected with and determined by the Department of Defense
as part of an effort to achieve an effective method of operating the
personal property disposal functions of the military services.

I do not view as determinative in this matter the fact that the
Department of the Army and the DSA are separate employing agencies,
particularly in view of the fact that both are components of the
Department of Defense which was the moving force in transferring the
responsibility for property disposal from one of its components to
another. In my judgment, where, as here, it is found that the exclusively
recognized unit has remained intact following a reorganization and

é/ See Department of the Army, Strategic Communications Command, Fort

Huachuca, Arizona, A/SLMR No. 351; Department of Army, Headquarters,
U, S. Army Training Center Engineer and Fort Leonard Wood, Fort
Leonard Wood, Missouri, A/SLMR No. 328; and AMC Ammunition Center,
Savanna, Illinois, A/SLMR No. 291.
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administrative transfer by a parent organization - i.e., the Department
of Defense - any additional component organizations which have been

added as employing entities vis-a-vis the existing exclusively recognized
unit, would be viewed to be co-employers with common responsibilities for
maintaining the present terms and conditions of employment for all
employees in the unit including any negotiated agreement that is in
existence. While it is recognized that there are differences in the
specific missions and functions of the two components of the Department
of Defense involved in this matter, such differences, in my view, do not
outweigh the factors outlined above concerning the continued appropriate-
ness of the existing bargaining unit at Aberdeen represented by the
Complainant,

A balance struck in accordance with the Respondent's position would,
in my view, create the type of chaotic labor-management relations situation
currently encountered in the instant case, as well as in other locations
throughout the country. 7/ Thus, the record reveals that as a result of
an administrative reorganization in which, for the most part, the
employees involved have historically been included in bargaining units
and, after the reorganization continue to perform the same job functions,
under the same supervision,at the same locations, a substantial number
of representation petitions appear to have been filed, based on the
conditions set forth by the Respondent to continue dues withholding,
seeking to separate such employees from their existing bargaining units.
To upset these existing units based solely on such an administrative
reorganization clearly would not have the desired effect of promoting
effective dealings and efficiency of agency operationms,

Under all of these circumstances, I find that the Respondent and
the Department of the Army are co-employers vis=-a-vis the existing unit
at Aberdeen represented by the Complainant and, as such, the Respondent
and the Department of the Army are responsible for maintaining the
present terms and conditions of employment of all employees in the unit
including those contained in the existing negotiated agreement. 8/

Section 19(a)(5) of the Order provides that "Agency management shall
not refuse to accord appropriate recognition to a labor organization
qualified for such recognition." An integral part of the obligation to

1/ 1 have been advised administratively that the subject case is typical
of many of those currently pending throughout the country.

8/ It is, of course, the responsibility of management to decide how it
will fulfill its management role with respect to dealing with any
exclusive bargaining representative., Thus, in this instance, it
will be incumbent upon the co-employers to take the necessary steps
to designate an appropriate management representative or repre-
sentatives to deal with the Complainant concerning appropriate
matters related to the bargaining unit.
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accord appropriate recognition to a labor organization qualified for
such recognition is the obligation to continue to accord such recognition
as long as the labor organization involved remains qualified under the
provisions of the Order. In view of the above finding that the DPDO
employees at Aberdeen continue to remain in the exclusively recognized
unit, the Respondent, as a co-employer of these employees, was obligated
to continue to accord recognition to the Complainant including the
obligation to continue to honor the existing negotiated agreement
between the Complainant and the Department of the Army, as it pertained
to the DPDO employees. Under these circumstances, I find that the
Respondent's conduct herein constituted an improper withdrawal of
recognition from the Complainant in derogation of its obligation "to
accord appropriate recognition to a labor organization qualified for such
recogni tion" and thereby constituted a violation of Section 19(a)(5) of
the Order.

Also, I find that Respondent's conduct herein constituted an
independent violation of Section 19(a)(l) of the Order. Thus, it has
been held previously that the right to form, join and assist a labor
organization as provided for in the Executive Order would be rendered
meaningless where, as here, agency management fails to accord appropriate
recognition to a labor organization and, with that action, negates the
benefits which flow from the selection of an exclusive representative,
e.g., a negotiated agreement. 9/ Accordingly, under the circumstances
of this case, I find that the Respondent's conduct also violated
Section 19(a)(1) of the Order. Moreover, I find that the Respondent's
admi tted threat to terminate dues withholding six months after the date
of the unit employees' administrative transfer to DPDS if no repre-
sentation petition was filed constituted an additional violation of
Section 19(a)(l) of the Order.

The Complainant contends further that the Respondent violated
Section 19(a)(2) and (6) of the Order by "refus[ing] to recognize the
IAM or to apply the agreement' and "by threatening to discontinue dues
deductions." It has been determined previously under similar circum-
stances that matters related to an improper refusal to accord appropriate
recognition such as the termination of a negotiated agreement and the
revocation of dues withholding are inseparable from the theory of
violation discussed above with respect to the 19(a)(5) allegation and
that Section 19(a)(6) is not applicable in such a situation. 10/
Moreover, here, as in A/SLMR No. 106, the appropriate remedy, discussed
below, for the Respondent's improper conduct herein under Section
19(a)(1) and (5) of the Order requires a return to the status quo ante,
which necessarily would include the reinstatement of the negotiated
agreement and its terms applicable to dues withholding. Accordingly,

9/ See United States Depariment of Defense, Department of the Navy,
Naval Air Reserve Training Unit, Memphis, Tennessee, A/SLMR No. 106.

10/ Ibid.
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while I find that under the circumstances of this case and for the
reasons outlined above, the Respondent's conduct herein was violative

of Section 19(a)(l) and (5) of the Order, its conduct was not considered
to be violative of Section 19(a)(6) of the Order. Moreover, in the
absence of any evidence of discriminatory motivation, I find that
further proceedings under Section 19(a)(2) were unwarranted. Under the

circumstances, I shall order that the Section 19(a)(2) and (6) allegations
be dismissed.

CONCLUSION

By failing to continue to accord appropriate recognition to a labor
organization qualified for such recognition and also failing to continue
to honor an existing negotiated agreement, the Respondent violated
Section 19(a)(5) of Executive Order 11491, as amended. By such conduct,
and additionally by threatening to revoke dues withholding authorizations,
the Respondent interfered with, restrained, or coerced employees in the
exercise of rights assured by the Order in violation of Section 19(a)(l).

THE REMEDY

Having found that the Respondent has engaged in certain conduct
prohibited by Section 19(a)(l) and (5) of Executive Order 11491, as
amended, I shall order the Respondent to cease and desist therefrom and
take specific affirmative actions, as set forth below, designed to
effectuate the purposes and policies of the Order. Further, in view of
the broad scope of the reorganization herein affecting the major components
of the Department of Defense and its implementation on a nationwide basis
by the DSA, as described above, I find that a broad cease and desist
order is warranted to effectuate the purposes and policies of the Order.

ORDER

Pursuant to Section 6(b) of Executive Order 11491, as amended, and
Section 203.25(b) of the Regulations, the Assistant Secretary of Labor
for Labor-Management Relations hereby orders that the Defense Supply
Agency and its Defense Property Disposal Office, Aberdeen Proving Ground
Command, Aberdeen, Maryland, shall:

1. Cease and desist from:

(a) Refusing to accord appropriate recognition to Local
Lodge 2424, International Association of Machinists and Aerospace Workers,
AFL-CIO, and similarly situated labor organizations, and refusing to honor
the existing negotiated agreement with Local Lodge 2424, International
Association of Machinists and Aerospace Workers, AFL-CIO, as it pertains
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to the Defense Property Disposal Office employees at the Aberdeen Proving
Ground, and existing negotiated agreements of similarly situated labor
organizations as they pertain to other Defense Property Disposal Office
employees.

(b) Interfering with, restraining, or coercing unit employees
of the Defense Property Disposal Office at the Aberdeen Proving Ground
by refusing to accord appropriate recognition to their exclusive
bargaining representative, Local Lodge 2424, International Association
of Machinists and Aerospace Workers, AFL-CIO; by refusing to honor the
existing negotiated agreement with that labor organization; and by
threatening to cancel dues withholding authorizations executed in that
labor organization's behalf.

(c) In any like or related manner interfering with, restraining,
or coercing its employees represented by Local Lodge 2424, International
Association of Machinists and Aerospace Workers, AFL-CIO, and similarly
situated labor organizations in the exercise of rights assured by
Executive Order 11491, as amended.

2, Take the following affirmative actions in order to effectuate
the purposes and policies of the Order:

(a) Upon request, accord appropriate recognition to Local
Lodge 2424, International Association of Machinists and Aerospace
Workers, AFL-CIO, for its employees, including eligible employees of
the Defense Property Disposal Office, in the following certified unit:

All Wage Grade employees assigned to the Aberdeen
Proving Ground Command, Aberdeen Proving Ground,
Maryland, exclusive of supervisors, managerial
officials, guards, employees engaged in Federal
personnel work other than in a purely clerical
capacity, employees of the Boiler Plants Branch,
Facilities Management Directorate, and any other
employees to whom exclusive recognition has been
granted,

(b) Honor all terms of the existing negotiated agreement with
Local Lodge 2424, International Association of Machinists and Aerospace
Workers, AFL-CIO,

(c) Post at its facility at Aberdeen Proving Ground Command,
Aberdeen Proving Ground, Maryland, copies of the attached notice marked
"Appendix" on forms to be furnished by the Assistant Secretary for Labor-
Management Relations. Upon receipt of such forms, they shall be signed
by the Commanding Officer, Defense Supply Agency, Defense Property
Disposal Office, Aberdeen Proving Ground, Aberdeen, Maryland, and shall
be posted and maintained by him for sixty (60) comsecutive days
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thereafter, in conspicuous places, including all places where notices to APPENDIX
employees are customarily posted. The Commanding Officer shall take
reasonable steps to insure that such notices are mot altered, defaced, NOTICE TO ALL EMPLOYEES

or covered by any other materials.

(d) Pursuant to Section 203.26 of the Regulations, notify the PURSUANT TO
Assistant Secretary in writing within 20 days from the date of this
Order as to what steps have been taken to comply herewith, A DECISION AND ORDER OF THE
IT IS FURTHER ORDERED that the complaint, insofar as it alleges ASSISTANT SECRETARY OF LABOR FOR LABOR-MANAGEMENT RELATIONS
violations of Section 19(a)(2) and (6) of Executive Order 11491, as
amended, be, and it hereby is, dismissed. and in order to effectuate the policies of

EXECUTIVE ORDER 11491, AS AMENDED,

LABOR-MANAGEMENT RELATIONS IN THE FEDERAL SERVICE
Dated, Washington, D.C. ‘7}/// We. hereby notify our employees that:
February 28, 1974 . . astibn /' .

Paul J. Fgﬁser, Jr., Assiskant Secretary of WE WILL NOT refuse to accord appropriate recognition to Local Lodge 2424,
Labor for Labor-Management Relations International Association of Machinists and Aerospace Workers, AFL-CIO,

WE WILL NOT refuse to honor all of the terms of the existing negotiated
agreement with Local Lodge 2424, International Association of Machinists
and Aerospace Workers, AFL-CIO.

WE WILL NOT interfere with, restrain, or coerce our employees by refusing
to accord appropriate recognition to their exclusive bargaining repre-
sentative, by refusing to honor the existing negotiated agreement
covering our employees and by threatening to cancel dues withholding
authorizations executed by our employees.

WE WILL NOT in any like or related manner interfere with, restrain, or
coerce our employees in the exercise of their rights assured by Executive
Order 11491, as amended.

Commanding Officer

Dated By

(Signature)

This Notice must remain posted for 60 consecutive days from the date of
posting, and must not be altered, defaced, or covered by any other material.

If employees have any question concerning this Notice or compliance with

any of its provisions, they may communicate directly with the Assistant
-11- Regional Director for Labor-Management Services, Labor-Management Services

Administration, United States Department of Labor, whose address is:

Room 14120 Gateway Building, 3535 Market St., Philadelphia, Pa. 19104,
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February 28, 1974

UNITED STATES DEPARTMENT OF LABOR
ASSISTANT SECRETARY FOR LABOR-MANAGEMENT RELATIONS
SUMMARY OF DECISION AND DIRECTION OF ELECTION OF THE ASSISTANT SECRETARY
PURSUANT TO SECTION 6 OF EXECUTIVE ORDER 11491, AS AMENDED

DEPARTMENT OF HEALTH, EDUCATION
AND WELFARE, FOOD AND DRUG
ADMINISTRATION, NEWARK DISTRICT,
NEWARK, NEW JERSEY

A/SIMR No. 361

This case involved a representation petition filed by the American
Federation of Government Employees, AFL-CIO, Local 3445 (AFGE) seeking
a unit of all professional and nonprofessional employees of the Newark,
New Jersey District, Food and Drug Administration, Department of Health,
Education and Welfare., The parties were in agreement on the appropriate-
ness of the claimed unit, However, contrary to the AFGE, the Activity
would exclude certain job classifications on the basis that the
employees in such classifications were either management officials or
supervisors,

The Assistant Secretary found that the claimed unit was appropriate
for the purpose of exclusive recognition. In this conmection, he noted
particularly the agreement of the parties with respect to the appropriate-
ness of the claimed unit, as well as the facts that the unit includes all
of. the employees within the District Office, that the employees in the
claimed unit share a common mission and facilities, that they are all
under the same supervision and direction of the same Deputy Regional
Food and Drug Director, and they are subject to the same personnel and
labor relations policies., Under these circumstances, he found that there
is a clear and identifiable community of interest among the employees
in the claimed unit and that such a unit will promote effective dealings
and efficiency of agency operations., Accordingly, the Assistant Secretary
directed an election in the unit found appropriate.

Determinations also were made by the Assistant Secretary as to the
supervisory and/or managerial status of employees in certain disputed
job classifications. Further, in the absence of contrary evidence, the
Assistant Secretary found that the parties' agreements concerning
professional and certain excluded employees were proper.
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A/SIMR No, 361
UNITED STATES DEPARTMENT OF LABOR

BEFORE THE ASSISTANT SECRETARY FOR LABOR-MANAGEMENT RELATIONS

DEPARTMENT OF HEALTH,

EDUCATION AND WELFARE,

FOOD AND DRUG ADMINISTRATION,

NEWARK DISTRICT, NEWARK, NEW JERSEY 1/

Activity
and Case No. 32-3269

AMERICAN FEDERATION OF GOVERNMENT
EMPLOYEES, AFL-CIO,
LOCAL 3445

Petitioner

DECISION AND DIRECTION OF ELECTION

Upon a petition duly filed under Section 6 of Executive Order
11491, as amended, a hearing was held before Hearing Officer William A,
Ware. The Hearing Officer's rulings made at the hearing are free from
prejudicial error and are hereby affirmed.

Upon the entire record in this case, including briefs submitted by
the parties, the Assistant Secretary finds:

1. The labor organization involved claims to represent certain
employees of the Activity.

2. The Petitioner, American Federation of Government Employees,
AFL-CIO, Local 3445, herein called AFGE, seeks an election in a unit of
all professional and nonprofessional employees of the Newark, New Jersey
District, Food and Drug Administration, Department of Health, Education
and Welfare, excluding employees engaged in Federal personmnel work in
other than a purely clerical capacity, management officials, and super-
visors and guards as defined in the Order.

The record indicates that the Activity and the AFGE are in agreement
as to the appropriateness of the claimed unit. The Activity maintains,
however, and the AFGE disagrees, that employees in two classifications,
Consumer Safety Officers, GS-12 and GS-13, in the Compliance Branch and

1/ The name of the Activity appears as corrected at the hearing.



Consumer Affairs Officers, GS-11, - are ineligible for inclusion in the
unit sought, because the employees in such classifications are either
management officials or supervisors within the meaning of the Order.

The Unit

The Food and Drug Administration (FDA), which is a component of the
Department of Health, Education and Welfare (HEW), enforces the Federal
Food, Drug and Cosmetic Act, and related statutes and regulatiomns. It
operates under the direction of the Commissioner of Foods and Drugs.

The management of FDA field offices is under the authority of the

Executive Director of Regional Operations who is on the Commissioner's
staff. There are ten FDA Regional offices with each having a Regional

Food and Drug Director who reports directly to the Executive Director

of Regional Operations. The FDA Regional offices are subdivided into

19 districts with each district office managed by a Deputy Regional Food
and Drug Director who reports to the Regional Food and Drug Director of
his respective region. Although not uniform in size, jurisdictional

area, or functional responsibility, each district office contains
compliance, investigative, and administrative units, which have essentially
the same duties and responsibilities, regardless of the district in which
they are located. The Deputy Regional Food and Drug Director in each
district office is charged with the responsibility of obtaining compliance
with the laws and regulations enforced by the FDA, initiating and conducting
investigations and inspections, conducting administrative hearings on
alleged violations, initiating appropriate enforcement actions and
recommending legal action to various bureau officials at the headquarters
level, to the Office of General Counsel of the HEW, or to the respomnsible
U.S. Attorney. These functions are accomplished through the activities

of the Inspection and Compliance Branches of the district.

The Activity in the instant case, the Newark District Office, is
one of four district offices which comprise FDA Regional Field Office II
headquartered in Brooklyn, New York. Although the record indicates that
the Newark District Office is organized along the same basic lines as the
other FDA districts throughout the nation, it is dissimilar in that it
does not have a laboroatory branch as do the other districts.

The record indicates that all of the employees in the petitioned for
unit work in the same building, with the exception of employees of the
Investigative Branch, who temporarily are located less than one mile away
because of the lack of available space.

Based on the foregoing, and noting particularly the agreement of

the parties with respect to the appropriateness of the claimed unit, I
find that there is a clear and identifiable community of interest among
the employees in the claimed unit and that such a unit will promote
effective dealings and efficiency of agency operations. Also noted in
reaching the foregoing conclusion were the facts that the unit includes
all of the employees within the District Office and that the employees
in the claimed unit share a common mission and facilities, are all under
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the supervision and direction of the same Deputy Regional Food and

Drug Director, and are subject to the same personnel and labor relatioms
policies, Under all of these circumstances, I find that the claimed
unit is appropriate for the purpose of exclusive recognition under the
Order,

Eligibility Issues

As stated above, the Activity contends, contrary to the AFGE, that
two employee classifications should be excluded from the unit sought by
the AFGE because employees in these classifications are either manage-
ment officials or supervisors. The classifications at issue involve
four Consumer Safety Officers, GS-12 and GS-13, in the Compliance Branch,
and two Consumer Affairs Officers, GS-11, also in the Compliance Branch.

Consumer Safety Officers, GS-12 and GS-13, in the Compliance Branch g/

The Activity contends that the Consumer Safety Officers, GS-12 and
GS-13, in the Compliance Branch should be excluded from any unit found
appropriate on the basis that duties of the employees in these positions
are supervisory and/or managerial in nature. The record indicates that
these Consumer Safety Officers perform job functions concerned with
enforcing the laws and regulations which protect consumers from foods,
drugs, cosmetics, fabrics, toys, and household products and equipment
that are impure, unwholesome, ineffective, improperly labelled, or
dangerous, They apply scientific knowledge to perform a variety of
functions including: inspecting food and drug manufacturing establish-
ments; investigating complaints of violations and injuries and illnesses
caused by regulated products; planning and directing regulatory programs;
initiating actions against violators and coordinating activities
associated with their prosecution; developing inspectional and laboratory
analytical methods, procedures, and techniques; and advising industry,
state and local officials, and consumers on enforcement policies,
methods, and interpretation of regulations., These duties are undertaken
pursuant to the direction and supervision of the Compliance Branch Chief
and his superiors. The record indicates that although the Consumer
Safety Officers attend supervisory staff meetings for the purpose of
reporting on activities of the previous week and discussing future
activities, the Consumer Safety Officers' opinions at these meetings are
not solicited with respect to shaping policy or to formulating rules and
regulations,

The record indicates that after necessary information is obtained by
the inspection and laboratory kacilities of the FDA and referred to the
Consumer Safety Officer, he makes a determination as to whether a violation
has occurred and a decision as to what further action is required. If

2/ The parties stipulated that incumbents in these classifications are
professional employees within the meaning of the Order, and there is
no evidence in the record to indicate to the contrary.
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he feels that a violation has occurred, he may schedule a hearing in
which all parties are present. The parties present their positions and
the Consumer Safety Officer, in their presence, dictates a summary of
the proceedings. Based upon this hearing, and whether he feels that a
violation of the food and drug laws has occurred, he meets with his
supervisors 3/ to decide whether any action should be taken against

the alleged violator, including prosecution by the U.S. Attorney,
review by the HEW General Counsel, or other review by agency head-
quarters, Other action may involve further inspection, warning letters,
the institution of civil proceedings to remove the product, or adminis-
trative sanctions. All of these actions are taken in accordance with
the FDA guidelines which detail the responsibility of Consumer Safety
Officers.,

The Actfvity alleges that because of the delegation of authority
and responsibility for the establishment of district regulatory policy
from the Deputy Regional Food and Drug Director to the Consumer Safety
Officers, such Officers are managerial employees. The record reflects,
however, that the Consumer Safety Officers do not have direct access to
the Deputy Regional Food and Drug Director but, rather, they report
directly to their Compliance Branch Chief who is a GS-14 employee. The
record reveals also that the Consumer Safety Officers basically review
work submitted by inspection and laboratory branches for soundness and
technical content in accordance with requirements established by FDA
headquarters and in accordance with established administrative guidelines.
These guidelines are specific pronouncements of agency policy based upon
precedent cases and interpretations of law to determine the extent of
the regulatory action permissible, Where no guidelines exist, the
Consumer Safety Officer must submit his relevant findings to headquarters
for review and evaluation. Thus, all actions of a regulatory nature
which are engaged in by the Consumer Safety Officers are merely
recommendations, made in accordance with established policy, to the
appropriate headquarters branch which may accept or reject such
recommendations., Further, any actions which may be initiated by the
Consumer Safety Officers are only by way of recommendation and must be
cleared with and concurred in by his Compliance Branch Chief and the
Deputy Regional Food and Drug Director.

It has been held previously that a management official is an
employee '"having authority to make, or to influence effectively the
making of, policy necessary to the agency---with respect to personnel,
procedures, or programs,” and that in determining whether an individual
meets this requirement consideration should be given to "whether his
role is that of an expert or professional rendering resource information
or recommendations---or whether his role extends beyond this to the
point of active participation in the ultimate determination as to what

3/ The Consumer Safety Officers are required to meet with the Compliance
Branch Chief and the Deputy Regional Food and Drug Director to
decide on an appropriate course of action after a hearing is held.

A
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that policy, in fact, will be." 4/ In my view, the record in the
instant case does mnot establish that the role of the Consumer Safety
Officers extends beyond that of a resource person. Thus, the record
reflects that the Consumer Safety Officers are engaged essentially in
enforcing established policy within controlled agency guidelines, rather
than participating in the determination of what that policy, in fact,
should be. Accordingly, I find that such employees should not be
excluded from the unit on the basis that they are management officials.

The Activity contends also that these employees are supervisors
within the meaning of the Order and should, for this reason, be excluded
from any unit found appropriate. In this connection, the record estab-
lishes that certain clerk-stenographers, GS-4 and GS-5, are assigned to
work for the Consumer Safety Officers. Although the Consumer Safety
Officers do not have authority to hire, discharge, reward or discipline
these clerk-stenographers, the evidence establishes that they have the
authority to approve sick and annual leave for such employees. Further,
the evidence indicates that they are responsible for preparing the
official performance rating forms for the clerk-stenographers. In this
latter regard, the record reveals that these forms consist of twenty
categories of information sought with respect to the particular employee
involved, and that each category has five sub-ratings. The rating form
also provides for written comments on the performance of the employees
involved, and requires that the employees discuss the rating forms with
the rating officer,--i.e., the particular Consumer Safety Officer, --
before the appraisal is forwarded to the Compliance Branch Chief for ap-
proval., The evidence indicates that these detailed evaluations have
never been countermanded by higher authority, nor disagreed with.

Based on the foregoing, I find that the evidence is sufficient to
establish that the Consumer Safety Officers effectively evaluate the
performance of the clerk-stenographers and that the exercise of this
authority is not of a merely routine or clerical nature but, rather,
requires the use of independent judgement. Accordingly, consistent with
the decisions of the Federal Labor Relations Council in United States
Naval Weapons Center, China Lake, California, FLRC No., 72A-11 and
Mare Island Naval Shipyard, Vallejo, California, FLRC No. 72A-12, I
conclude that the Consumer Safety Officers, GS-13 and GS-12, in the
Compliance Branch are supervisors within the meaning of the Order and,
therefore, this classification should be excluded from the unit found
appropriate,

Consumer Affairs Officers, GS-Il

The Activity contends that the two incumbents in the above classi-
fication should be excluded from any unit found appropriate on the basis
that they are management officials., Consumer Affairs Officers are
responsible for consumer information and education programs for the
Activity. Their job functions include participation in various types of
consumer education programs and working with various media, including

4/ Department of the Air Force, Arnold Engineering Development Center,

Air Force Systems Command, Arnold Air Force Station, Tennessee,
A/SLMR No. 135,
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radio, television, and newspapers, in order to get the FDA informational
messages to the public.

The Activity contends that the nature of the Consumer Affairs
Officers' job is such that they influence and help to develop policy of
the FDA with respect to various programs, It maintains that because the
Officers are directly in contact with the public and they represent the
Director of the FDA in the district involved, their views are, in effect,
the FDA's views and, as such, they are promulgating policy. Under these
circumstances, the Activity contends that the Consumer Affairs Officer's
job is managerial in nature, and, therefore, this classification should
be excluded from any unit found appropriate., The AFGE contends, on the
other hand, that such Officers in no way influence or make policy because
they merely carry out policy set at a higher level. In this connection,
it asserts that the Consumer Affairs Officers are required to submit
their program plans for approval by higher supervision one month in
advance.

The evidence establishes that the Consumer Affairs Officers work
within strictly prescribed guidelines, Thus, in program matters higher
headquarters generally provides the Officers with the objectives and
the materials which they require and specifies the roles that they may
take in fulfilling the objectives, In addition, they work under the
direct authority of, and are actively supervised by, their Compliance
Branch Chief who approves their work plans. Headquarters also provides
general guidelines on the types of audiences to whom they may speak and,
although these Officers attend staff meetings held by the Deputy
Regional Food and Drug Director, their views are solicited only with

respect to aspects of consumer affairs within their areas of responsibility,

There is no evidence that they, in any way, make district policy; rather,
the evidence establishes that their work is dictated strictly by
guidelines provided them,

Based on the foregoing, I find that the job functions of the Consumer
Affairs Officers, GS-11, reflect that they essentially apply, implement

and make recommendations with respect to established policy, as distinguished

from employees who actively participate in the ultimate determination

as to what a policy would be. 5/ Accordingly, I find that these employees
are not management officials within the meaning of the Order and, there-
fore, this classification should be included in the unit found appropriate,

Based on all the foregoing circumstances, I find that the following
employees constitute a unit appropriate for the purpose of exclusive
recognition within the meaning of Section 10 of the Executive Order
11491, as amended:

5/ See Department of the Air Force, Arnold Engineering Development Center,
Air Force Systems Command, Arnmold Air Force Station, Tennessee,
cited above,
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All professional and nonprofessional employees
of the Newark, New Jersey District, Food and
Drug Administration, Department of Health,
Education and Welfare, excluding employees
engaged in Federal personnel work in other than
a purely clerical capacity, management officials,
and supervisors and guards as defined in the
Order. 6/

It is noted that the unit found appropriate includes professional
employees. The Assistant Secretary is prohibited by Section 10(b)(4) of
the Order from including professional employees in the unit with employees
who are not professionals, unless a majority of the professional employees
votes for inclusion in such a unit, Accordingly, the desires of the
professional employees as to inclusion in the unit with nonprofessional
employees must be ascertained., I shall, therefore, direct separate elections
in the following voting groups:

Voting group (a): All professional employees of the Newark, New
Jersey District, Food and Drug Administration, Department of Health,
Education and Welfare, excluding mnonprofessional employees, employees
engaged in Federal personnel work in other than a purely clerical capacity,
management officials, and supervisors and guards as defined in the Order.

Voting group (b): All nonprofessional employees of the Newark, New
Jersey District, Food and Drug Administration, Department of Health,
Education and Welfare, excluding professional employees, employees engaged
in Federal personnel work in other than a purely clerical capacity, manage-
ment officials, and supervisors and guards as defined in the Order.

The employees in the nonprofessional voting group (b) will be polled
whether or not they desire to be represented by the American Federation
of Government Employees, AFL-CIO, Local 3445,

The employees in the professional voting group (a) will be asked two
questions on their ballots: (1) whether or not they wish to be included
with the nonprofessional employees for the purpose of exclusive recognition,
and (2) whether or not they wish to be represented for the purpose of
exclusive recognition by the American Federation of Government Employees,

6/ The parties stipulated that the following classifications should be
excluded from any unit found appropriate because the employees in these
classifications were management officials, supervisors, or confidential
employees — Deputy Regional Food and Drug Director, Job Classification
GS-696; Administrative Officer and Administrative Assistant, Job
Classification GS-341; EAM Project Planner, Job Classification GS-362;
Supervisor Consumer Safety Officer, Job Classification GS-696; Secre-
tary to the Chief of Investigations, Job Classification GS-316; Clerk,
Dictating Machine Transcriber, Secretary to the Administrative Officer,
Job Classification GS-316; Secretary to the Deputy Regional Food and
Drug Director, Job Classification GS-318, As indicated above, the
parties also stipulated that the incumbents in the job classification
of Consumer Safety Officer, Job Classification GS-696, are profesgional
employees as defined by the Order. In the absence of contrary evidence,
I find that the parties' agreement concerning the above classifications
was proper,
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AFL-CIO, Local 3445,

In the event that the majority of the valid votes
of voting group (a) are cast in favor of inclusion in the same unit

as the nomprofessional employees, the ballots of voting group (a) shall
be combined with those of voting group (b).

Unless a majority of the valid votes of voting group (a) are cast
for inclusion in the same unit as nonprofessional employees, they will
be taken to have indicated their desire to constitute a separate unit,
and an appropriate certification will be issued indicating whether or not
the American Federation of Government Employees, AFL-CIO, Local 3445, was
selected by the professional employee unit.

The unit determination in the subject case is based, in part, then,
upon the results of the election among the professional employees. How-
ever, I will now make the following findings in regard to the appropriate
unit:

1. If a majority of the professional employees votes for inclusion
in the same unit as nonprofessional employees, I find that the following
employees will constitute a unit appropriate for the purpose of exclusive
recognition within the meaning of Section 10 of the Order:

All professional and nonprofessional employees of
the Newark, New Jersey District, Food and Drug
Administration, Department of Health, Education
and Welfare, excluding employees engaged in Federal
personnel work in other than a purely clerical
capacity, management officials, and supervisors

and guards as defined in the Order.

2. If a majority of the professional employees does not vote for
inclusion in the same unit as the nonprofessional employees, I find that
the following two groups of employees constitute separate units appropriate
for the purpose of exclusive recognition within the meaning of Section 10
of the Order:

(a) All nonprofessional employees of the Newark, New Jersey
District, Food and Drug Administration, Department of Health
Education and Welfare, excluding professional employees,
employees engaged in Federal personnel work in other than

a purely clerical capacity, management officials, and
supervisors and guards as defined in the Order.

(b) All professional employees of the Newark, New Jersey
District, Food and Drug Administration, Department of
Health, Education and Welfare, excluding nonprofessional
employees, employees engaged in Federal personnel work in
other than a purely clerical capacity, management officials,
and supervisors and guards as defined in the Order.

-8-
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DIRECTION OF ELECTION

An election by secret ballot shall be conducted among the employees
in the unit found appropriate, as early as possible, but not later than
60 days from the date below. The appropriate Area Administrator shall
supervise the election, subject to the Assistant Secretary's Regulationms.
Eligible to vote are those in the unit who were employed during the
payroll period immediately preceding the date below, including employees
who did not work during that period because they were ill, or on vacation
or on furlough, including those in the military service who appear in
person at the polls. Ineligible to vote are employees who quit or who
were discharged for cause since the designated payroll period and who have
not been rehired or reinstated before the election date. Those eligible
shall vote whether or not they desire to be represented for the purpose
of exclusive recognition by the American Federation of Government
Employees, AFL-CIO, Local 3445.

Dated, Washington, D.C.
February 28, 1974

~77)
¢ Jal l osain ‘r»

Paul J. F¥sser, Jr., As¥istant Secretary of
Labor for Labor-Management Relations
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February 28, 1974

UNITED STATES DEPARTMENT OF LABOR
ASSISTANT SECRETARY FOR LABOR-MANAGEMENT RELATIONS
SUMMARY OF DECISION AND ORDER OF THE ASSISTANT SECRETARY
PURSUANT TO SECTION 6 OF EXECUTIVE ORDER 11491, AS AMENDED

NEW MEXICO AIR NATIONAL GUARD,
DEPARTMENT OF MILITARY AFFAIRS,
OFFICE OF THE ADJUTANT GENERAL,
SANTA FE, NEW MEXICO

A/SIMR No, 362

This case involves an unfair labor practice complaint filed by
the National Federation of Federal Employees, Local 1636, Albuquerque,
New Mexico (Complainant), against the New Mexico Air National Guard,
Department of Military Affairs, Office of the Adjutant General, Santa
Fe, New Mexico (Respondent), The complaint alleged that the Respondent
violated Section 19(a)(6) of Executive Order 11491 by refusing to
consult, confer, or negotiate with Complainant prior to the issuance,
on June 20, 1972, of a letter which called for strict enforcement of
the standards for personal grooming.,

The Assistant Secretary found, contrary to the Administrative Law
Judge, that the Respondent had violated Section 19(a)(6) of the Order.

On June 20, 1972, the Respondent's Base Detachment Commander sent
a memorandum to all of the Civilian Air technician employees stating
that an inspection would be made on June 23, 1972, of all working areas,
that the inspection would include the personal appearance of technicians,
and that violations in the areas specified would be reflected in a
technician's performance report, which could lead to a denial of a step
increase, suspension, or affect future military promotion, Following
the inspection, several technicians were "written-up" for wearing their
hair longer than regulation length, although, as found by the Administrative
Law Judge, the Respondent had, in the past, tolerated some deviation from
the hair grooming standards often enough to give the impression to the
technicians that conformity was largely a matter of personal choice, and
that failure to conform would not affect their employment status.,
Throughout, the Respondent maintained that it was privileged to issue
the memorandum without prior consultation because it contained merely
a reiteration of existing policy or regulation; however, it conceded
that such memorandum did represent a change in the manner of enforcement
with respect to uniform requirements, including hair length.

The Administrative Law Judge found that the June 20, 1972, memorandum,
in effect, announced a sharp and significant shift in the matter of
enforcement of existing grooming standards and that, but for the terms
of the parties' negotiated agreement, such conduct would constitute a
violation of Section 19(a)(6) of the Order. He noted, however, that the
parties' negotiated agreement provided for negotiation of a supplemental
agreement with respect to "wearing of the uniform" if that subject were
declared a negotiable item, In this connection, the Administrative
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Law Judge concluded from a reading of the Air Force Manual (AFM) that
personal grooming was an integral part of the phrase 'wearing of the
uniform," that the parties had, in effect, agreed in their negotiated
agreement to defer negotiation on the subject of grooming pending

the resolution of its negotiability, and that Complainant had not
requested such resolution under the procedures set forth in Section 11(c)
of the Order, but rather, had chosen the inappropriate unfair labor
practice forum., The Administrative Law Judge thus concluded the
Assistant Secretary was without authority to resolve the issue of
negotiability and, accordingly, he recommended dismissal of the complaint
in its entirety.

Contrary to the holding of the Administrative Law Judge, the
Assistant Secretary concluded that the parties had not clearly and
unequivocally excluded from bargaining the subject of personal grooming.
In this connection, he noted that no provision of the negotiated agree-
ment specifically alludes to personal grooming standards, nor was there
any indication in the agreement that the phrase 'wearing of the uniform"
was intended to encompass grooming standards or to incorporate the AFM
regulation which deals with such standards. Further, there was no
evidence of bargaining history to show that the parties had intended to
waive bargaining on this subject pending the resolution of its negotiability.

While finding that the parties by contract did not expressly waive
as a negotiable item personal grooming standards, the Assistant Secretary
found that such subject was, nevertheless, nonnegotiable under the
circumstances of this case. In this connection, the Assistant Secretary
noted that in a case involving the same parties, NFFE Local 1636 and
New Mexico National Guard, FLRC No, 73A-13, the Federal Labor Relations
Council (Council) held proper the determination of the agency head that
a proposal concerning the wearing of the uniform was nonnegotiable under
agency regulations. As personal grooming standards are also established
by agency regulations and as such standards are an integral part of the
standards of wearing of the uniform, the Assistant Secretary found, in
accordance with the Council's rationale, that the Respondent was not
obligated to meet and confer on the decision to institute a new policy
with respect to the enforcement of personal grooming standards.

However, the Assistant Secretary noted that in prior decisions
it had been found that notwithstanding that a particular subject matter
is nonnegotiable, agency or activity management is required under the
Order to meet and confer on the procedures management intends to use in
implementing the decision involved, and on the impact of such decision
on adversely affected employees., In this regard, the Assistant Secretary
found that under the circumstances herein the Respondent's conduct was
violative of Section 19(a)(6) of the Order, because it is clear that by
its actions it did not afford the Complainant a reasonable opportunity
to meet and confer to the extent consonant with law and regulations on
the procedures to be utilized in effectuating the Respondent's new policy
with respect to the enforcement of grooming standards, and on the impact
of such policy on adversely affected employees,
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A/SIMR No. 362
UNITED STATES DEPARTMENT OF LABOR

BEFORE THE ASSISTANT SECRETARY FOR LABOR-MANAGEMENT RELATIONS

NEW MEXICO AIR NATIONAL GUARD,
DEPARTMENT OF MILITARY AFFAIRS,
OFFICE OF THE ADJUTANT GENERAL,
SANTA FE, NEW MEXICO

Respondent
and Case No., 63-4027(CA)

NATIONAL FEDERATION OF FEDERAL
EMPLOYEES, LOCAL 1636,
ALBUQUERQUE, NEW MEXICO

Complainant

DECISION AND ORDER

On October 12, 1973, Administrative Law Judge John H. Fenton issued
his Report and Recommendations in the above-entitled proceeding, finding
that the New Mexico Air National Guard, Department of Military Affairs,
Office of the Adjutant General, Santa Fe, New Mexico, herein called
Respondent, had not engaged in the unfair labor practice alleged, and
recommending that the complaint be dismissed in its entirety. There-
after, the National Federation of Federal Employees, Local 1636,
Albuquerque, New Mexico, herein called Complainant, filed exceptions
to the Administrative Law Judge's Report and Recommendations.

The Assistant Secretary has reviewed the rulings of the Administrative
Law Judge made at the hearing and finds that no prejudicial error was
committed, The rulings are hereby affirmed. Upon consideration of the
Administrative Law Judge's Report and Recommendations, and the entire
record in the subject case, including the exceptions filed by the
Complainant, I hereby adopt the Administrative Law Judge's findings,
conclusions and recommendations, only to the extent consistent herewith.

The complaint in the instant case alleged that Respondent violated
19(a)(6) of Executive Order 11491 by refusing to consult, confer, or
negotiate with Complainant prior to the issuance, on June 20, 1972, of
a letter which called for strict enforcement of the standards for personal
grooming.

The essential facts in the case, which are not in dispute, are set

forth in detail in the Administrative Law Judge's Report and Recommendations,
and I shall repeat them only to the extent necessary.
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At all times material the Complainant has represented exclusively
the Civilian Air technician employees of the Respondent, such employees
being covered by a negotiated agreement between the Respondent and the
Complainant., Although technicians are Civil Service employees who work
a regular workweek in such status, they are required as a condition of
their employment to belong to the National Guard., Article 11.5(a) of
the agreement provides for the negotiation of a supplemental agreement
on the wearing of the uniform if that subject is declared a negotiable
item. There is no record evidence that either party ever sought or
secured such a ruling under the foregoing agreement provision. The
evidence indicates that the technicians have, for some period of time,
been dissatisfied with the requirement that they wear the uniform while
in civilian status, as well as conform their hair styles to regulation
requirements. In this connection, the Air Force Manual (AFM) deals with
conditions of dress and decorum for employees in their technician
capacity, setting forth the applicable criteria for wearing of the uniform
and personal appearance, including grooming. AFM 3510 also specifies
how infractions will be handled.

In late February 1972, the Base Detachment Commander informed
the technicians that the more lenient grooming style permitted by Army
standards, as reflected in Army posters, would be adopted. The
Administrative Law Judge found the modifications resulting from this
announcement explicitly affected AFM 3510's requirements concerning the
technicians' appearance in their civilian status. Thereafter, on
June 20, 1972, the Base Detachment Commander sent a memorandum to all
technicians which stated, in pertinent part, that an inspection would
be made on June 23, 1972, of all working areas, and included in such
inspection would be personal appearance of technicians. The memorandum
went on to say that violations in the areas specified would be reflected
in a technician's performance report, which could lead to denial of a
step increase, suspension, or affect future military promotion., After
the inspection, several technicians were "written-up" for wearing their
hair longer than regulation length, The Administrative Law Judge found
that, prior to the inspection, the Respondent had tolerated some deviation
from the hair grooming standards and that these deviations often gave
the impression to the technicians that conformity was largely a matter
of personal choice and failure to conform would not affect their employ-
ment status,

The record reveals that the Respondent did not inform the Complainant
of its intention to issue the memorandum of June 20, 1972, based on the
view that it contained no change in established policy. There was no
evidence to indicate that the "write ups" which resulted from the inspection
were made part of the technicians' files, nor were there any disciplinary
actions taken against them, After the inspection, four informal meetings
and one formal meeting were held between the parties concerning the
memorandum of June 20, 1972,
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Throughout these meetings, the Respondent did not retreat from its
position that it was privileged to issue the memorandum without prior
consultation because it contained merely a reiteration of existing
policy or regulation. The Respondent conceded, however, that the
memorandum did represent a change in the manner of enforcement with
respect to uniform requirements, including hair length,

The Complainant contends that the memorandum of June 20, 1972, in
fact, represented a change in the working conditions of unit employees
and that the Respondent was required under the Executive Order to inform
the Complainant of its intention to change such working conditions and
to bargain in this regard upon request. In this connection, the
Complainant argues that in February 1972, the Respondent relaxed the
grooming standards contained in AFM 3510 but, thereafter, unilaterally
returned to a strict policy by virtue of its June 20, 1972, memorandum,
It also alleges that the standard with respect to haircuts represented
a departure from past practice because it applied to technicians while
in civilian as well as military status, The Respondent, on the other
hand, argues that it was not obligated to consult on matters involving
the wearing of the uniform, and that, in any event, the June 20, 1972,
memorandum did not contain a change in policy with respect to grooming.

In his Report and Recommendations, the Administrative Law Judge
found that prior to the inspection the Respondent was lax in enforcing
hair standards for technicians when employed in their civilian capacity
and noted that no technician ever had been "written up" previously for
a violation in this respect. He also found that there was substantial
noncompliance with the existing standard, but that the degree of deviation
from the standards had been slight., However, the Administrative Law
Judge rejected the Complainant's contention that by the issuance of the
June 20, 1972, memorandum, the Respondent returned to a policy of
adherence to AFM 3510 after having relaxed the standards by adopting
the less stringent Army standards with respect to grooming. Further,
he rejected the Complainant's contention that the memorandum unilaterally
changed working conditions while technicians were in civilian status.

Under all of the circumstances, the Administrative Law Judge found
that the June 20, 1972, memorandum, in effect, announced a sharp and
significant shift in the matter of enforcement of existing grooming
standards and, in his view, but for the term of the parties' negotiated
agreement, the Respondent's unilateral conduct in this regard would
constitute a violation of Section 19(a)(6) of the Order. He noted,
however, that Article 11.5(a) of the parties' negotiated agreement
provided for the negotiation of a supplemental agreement with respect
to "wearing of the uniform," if that subject were declared a negotiable
item, Further, he noted that from a reading of ‘the AFM, personal grooming
was an integral part of the phrase "wearing of the uniform." In these
circumstances, the Administrative Law Judge reasoned that the parties
had, in effect, agreed to defer negotiation on the subject of grooming
pending the resolution of its negotiability. He noted that the
Complainant had not requested such resolution under the appropriate
procedures outlined in Section 11(c) of the Order but, rather, had chosen
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